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PRELUDE

Sy Burr-Naughton knew he was in Heaven: Suspended a few cen-
timeters above the warm sands of Bora Bora. Shaded by gently
swaying boojum trees. To the far right, a slow-motion sunset behind
the rugged Pamirs. The latest release of the Leyden Jar Lids (this
hour’s hottest music) vibrating everything at 121 dB. Watching his
bank balance swell on the video hanging over the waves as hun-
dreds of music lovers simultaneously downloaded digital tracks
from his Web site in Ulaan Batur.
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Heaven departed abruptly when the bank-balance screen went
black, expanded to block out the ocean, then came back to life with
a vision of Tax Farmer Aiya Havya in her favorite persona—shiny
black body with bright red figure-eight spots and eight long green
legs. Her virtual authorization document scrolled down a side
screen in seven languages. Very quietly, but with finality, the sur-
round-sound speakers conveyed her message: “You're busted. The
Icecap County consumption tax for seventeen of the last 21,354
downloads was not transferred within the required 73.6 seconds.
You're down as of NOW.”

A jabba subroutine shot out a virtual white sticky line that
grabbed Sy’'s leg and pulled him into—Tax Court. The collection
clerks chatted in a language he did not recognize as the ALJ sent
the command to subtract the tax and a quintuple fine from Sy’s ac-
count.

Within seconds, Sy was asking the nonvirtual blank basement
wall in Brasilia: “Where the h*** is Icecap County?”

Reality? No. Probability? Maybe. Possibility? Definitely.

I. INTRODUCTION

The evolution of “The Internet” is engendering debates in a multi-
tude of realms—economic, intellectual, moral, political, legal, tangi-
ble, virtual, and others. Many, if not most, of these debates are based
on the premise that the Internet is something sui generis, totally new
in the universe. As they do with any person, event, or thing, political
governments seek to impose their authority on the Internet and per-
sons interacting with and through it.

Even while contending that the Internet is a new thing, those
governments (not often prone to innovation) are refurbishing old
rules and arguments.? In significant ways, those efforts must fail due
to inherent characteristics of the Internet, principally its diffuse na-
ture and the functional irrelevance of political boundaries. Regulat-
ing the Internet presents governments with a unique dilemma. Any
measure that might effectively limit access and flexibility affects eve-
ryone, even governments—and governments may be more dependent
on the communications infrastructure than any other person, entity,
or group. Unfortunately, this internal conflict of interest has not fos-
tered entirely rational responses.

1. See, e.g., Marcelo Halpern & Ajay K. Mehrotra, From International Treaties to
Internet Norms: The Evolution of International Trademark Disputes in the Internet Age, 21
U. PA. J. INT'L ECON. L. 523, 534 (2000) (discussing the debate that exists about whether to
apply traditional legal concepts or new legal analysis in light of the new technology).

2. See generally Yocahi Benkler, How (If at All) to Regulate the Internet: Net Regula
tion: Taking Stock and Looking Forward, 71 U. CoLo. L. REv. 1203 (2000) (discussing con-
gressional attempt to regulate the internet).
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Collecting taxes is a traditional government activity. Tax revenue
is a subject near and dear to every politician, government official,
and bureaucrat. With few exceptions, taxation is the means whereby
governments confiscate desired resources. Tax proceeds pay elected
officials’ and bureaucrats’ salaries, build edifices and monuments,
fund government programs and, in general, make government func-
tions possible. This extraction of wealth, quite naturally, tends to ir-
ritate those who create the wealth that is extracted, that is, the tax-
payers. Thus governments (and particularly elected officials) con-
stantly seek new and better® means of extracting the maximum
amount of wealth with the minimum amount of taxpayer irritation.
As any basic text teaches, any thing or event can be used as a basis
for taxation. Therefore, it should be no surprise that the evolution of
the Internet has drawn the attention of those who benefit from n-
creased tax collections.

Debates concerning taxation and the Internet may not be as gen-
erally publicized as debates concerning Internet pornography and
censorship (publicity is not something tax collectors generally seek),
but the tax issues are perhaps more serious and may have greater
long-term impacts. Despite the potential for long-term effects, to date
the controversies over taxes and the Internet have exponentially
produced more heat than light.

This Article reviews the legal background and milieu of the cur-
rent debates in the United States in relation to taxation and Inter-
net-mediated transactions.* Part Il provides a brief, nontechnical
overview of the Internet and Internet-mediated activities. Part 111
discusses the history and current status of legal restraints on tax col-
lecting within the United States.® Part IV discusses the application of
the state use-tax rules to Internet-mediated transactions. Internet-
related tax issues may have far-reaching results, not because of any
inherent importance, but because of the perceived impact of Internet
commercial transactions on state tax revenues and the precedent
that might be established for other types of Internet regulation. Part
V concludes that there is more than one potential solution, each with
negative aspects.

3. “Better” in this context means less frequently noticed by voters.

4. The term “Internetmediated” activities is used here to describe all activities that
persons carry on, in whole or in part, using the Internet as a communications medium.
“Internet transactions” or “Internetrelated transactions” seems to emphasize the medium
over the message. It is the actions of persons and entities that are at the center of contro-
versy.

5. The current U.S. tax debate essentially ignores the fact that the Internet is a
global phenomenon. Any U.S.-based solution will eventually have to take that reality into
account. Acknowledging that this narrow focus is a shortcoming, no matter what proposals
may be made on an international scale, they must be acceptable under U.S. law before they
can be implemented in the United States. Therefore, the international scene is generally
left for discussion in other articles.
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No matter which potential solution or combination of solutions is
chosen, it will have impacts far beyond use-tax collections. The par-
ticipants in the current political debate, particularly state tax offi-
cials, must look beyond their narrow, short-term agendas. If they do
not, the result will have a negative, long-term impact that will soon
eliminate any short-term gains and may cause the revenue losses
they are trying to prevent.

Il. THE CONTEXT

A. The Communication Web—Reality and Virtual Reality

The evolving communications medium commonly known as the
Internet has been described in many places.® It is beyond the scope of
this Article (and its author’'s competence) to provide a technical de-
scription of the Internet’'s components and system. However, a lay-
person-level description is necessary for the following discussion.
Some of the terms (jargon) used in the Internet context are casually
defined in Appendix A. However, it is important to note that the term
“browser” has two meanings, one being a computer program that al-
lows a person to access the Web and the other being the person using
the program.” This discussion concerns interactions by persons
rather than computer programs, so “browser” will be used in the sec-
ond sense.

The history of the Internet is relatively short and well docu-
mented.® The Internet evolved from a U.S. Defense Department pro-
ject, which had as one purpose the protection of government com-
puter systems and communications in the event of nuclear war.® One
of the essential characteristics of the desired system was survivabil-
ity, that is, that the loss or destruction of any particular part or parts
of the system would not disable the entire system.* At least in retro-
spect, a highly decentralized system was the most obvious and logical
choice. Thus, the system that evolved into the Internet does not have
a central control point, or even a limited number of major control
points.

6. See, e.g., JANE ABBATE, INVENTING THE INTERNET (1999); J.P. CHRISTOS
MOSCHOVITIS ET AL., HISTORY OF THE INTERNET: A CHRONOLOGY, 1843 TO THE PRESENT
151-236 (1999). See generally CHARLES JONSCHER, THE EVOLUTION OF WIRED LIFE: FROM
THE ALPHABET TO THE SOUL-CATCHER CHIP—HOW INFORMATION TECHNOLOGIES CHANGE
OUR WORLD (1999) (providing a broader history of communication and related technology);
see also Reno v. ACLU, 521 U.S. 844, 849-53 (1997).

7. See infra Appendix A.

8. See sources cited supra note 6.

9. See ABBATE, supra note6, at 8-9.

10. Seeid.
11. See Renov. ACLU, 521 U.S. at 853; see also ABBATE, supra note 6, at 113, 127-30,
156-61.
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Instead, it is a “system of systems” through which a communica-
tion from one point to any other point may take an essentially infi-
nite number of paths, bypassing any disruptions or roadblocks.* In
fact, a single communication is divided into a number of discrete por-
tions (“packets”), each of which may take a different route from ori-
gin to destination.® This is really the heart and genius of the system.
A message traversing the Internet goes through a number of switch-
ing points.** At each point, the message is passed on toward its desti-
nation via one of the routes available from that particular point.* If
one route is unavailable or overloaded, another route is automati-
cally chosen.* Since the Internet operates at near-light speed and
very high information-content levels, a route unavailable one mno-
ment may be available the next."

There are a number of potential analogies to the Internet net-
work. One that should be readily comprehensible to a majority of
persons is a city street grid. Assume for the moment that there is a
city that has a total of forty two-way streets, twenty that run north
and south, parallel to each other, and twenty that run east and west,
parallel to each other and perpendicular to the other twenty streets.
The outermost streets in each direction (numbers one and twenty)
form a closed square. Each of the twenty north-south streets inter-
sect with each of the twenty east-west streets, creating 400 intersec-
tions, most with four potential entrance and exit routes.

Now assume that there is a traveler at the far northeast corner of
the street grid who wishes to travel to the far southwest corner.
There are no restrictions on which streets our hypothetical traveler
can take to reach the goal. At each intersection, the traveler can
choose to go straight through, turn right, turn left, or reverse direc-

12. See ABBATE, supra note6, at 127-30.

13. Seeid. at 26-27.

14. See ACLU v. Reno, 929 F. Supp. 824, 831-32 (E.D. Pa. 1996), affd, 521 U.S. 844.

15. Seeid.

16. Seeid.

17. Another aspect of the system may not be so innovative, but is equally necessary.
That is the ability of computers connected with the system to communicate, without regard
to the make, model, or operating system of any particular computer. As different compa-
nies developed computers, their basic programming and operational aspects differed, so in-
teraction between computers was limited or impossible. See ABBATE, supra note 6, at 48.
Since the military and educational establishments used a wide variety of computers, a
common “protocol” or language had to be developed to make the system operational. See id.
at 49. The most well known version of that common language is known as “hypertext
mark-up language,” or “HTML.” See MOSCHOVITIS ET AL., supra note 6, at 126-27. The ex-
istence of HTML, together with some visionary ideas about the system’s potential, led to
the “browser” programs that made the “World Wide Web” not only feasible, but popular.
See id. As the Internet has become more widely used, newer and more sophisticated soft-
ware has been, and will continue to be, developed. See id. at 165-67 (describing Java). The
Internet’s popularity and new programming is mutually reinforcing. See generally id. at ch.
8. As the Internet becomes easier to use, and thus more used, the incentive to provide more
advanced programs is increased, which triggers even greater popularity.



654 FLORIDA STATE UNIVERSITY LAW REVIEW [Vol. 28:649

tion (but must wait for the traffic signal). Our hypothetical traveler
moves at near-light speed between intersections but must sometimes
wait for subjective years at busy intersections. It should be rather
obvious that the number of potential routes is effectively infinite.
While it may often be desirable for the traveler to take the most di-
rect route, assume that time and distance traveled are not significant
factors.®® The hypothetical traveler could go back and forth between
two intersections or around a single block as often and as long as de-
sired, though that would not be very efficient.

The Internet system is similar to the hypothetical street grid. The
differences are that the Internet system is not closed, there are hun-
dreds of thousands of intersections, and a communication may have
many more than four potential exit routes from any intersection. For
all practical purposes, there is an infinite number of potential routes
between any two Internet terminals.

A second defining characteristic of the Internet is that communi-
cations between any two computers with access is effectively instan-
taneous,” and the near-light-speed travel makes distance an insig-
nificant consideration.® The communication may be text-only (e-mail
and usegroups), vocal (similar to standard telephone), or vocal and
visual (“teleconferencing”).? In addition, it may be one-way, two-way,
or multiple-way (“chat rooms”).#? As transmission and computer ca-
pacities increase, it is probable that teleconferencing will soon emu-
late in-person, arms-length (no touch or smell yet) communication.
All of hese communications are mediated by computers—at least
one at each end of the communication.?® The direct transmissions are
actually between computers.

In the Internet, and elsewhere, computers can and do exchange
meaningful information without the participation of a human opera-
tor.?* This point is important because a significant portion of Internet
communications involve exchanges between a person at her or his
computer and a distant computer that is not directly attended by a

18. At over 186,000 miles per second, light can travel around the globe more than
seven times in a second. The difference in travel time between an electronic signal travek
ing 15,000 miles and one traveling 15 miles is probably not perceptible by unaided human
senses.

19. See ABBATE, supra note6, at 1.

20. This assumes that there are no delays in transmissions through the Internet.
That assumption may not be realistic, due to the maximum possible speeds with which
various components can handle messages and the ever-increasing number of users clogging
switching points.

21. See Renov. ACLU, 521 U.S. 844, 851 (1997).

22. Seeid.

23. There are router-computers at each of the switching and transmission points, but
their function is normally directory, totally independent of the message’s content and the
parties’ physical location, and completely transparent—the user(s) neither knows nor cares
how many routers are inwlved or where they are.

24. See Reno, 521 U.S. at 852.
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human.®® The physical location to which communications are trans-
mitted is functionally irrelevant and normally unrecorded.® The ex-
tent to which the distant computer “interacts” (sends information to,
and accepts information from, the computer user) varies substan-
tially. That variation has become significant for jurisdictional pur-
poses.

As anyone familiar with commercial activities might surmise, the
Internet’s potential for commercial activities was quickly recognized
and exploited. Low-cost transmission of information is “natural” for
the Internet, and “e-mail” remains one of the most used Internet
functions. The development of Internet Web sites exponentially ex-
panded the commercial potential of electronic communications. Using
the Web, digital information (computer programs, digitalized text,
graphics, audio, and video) can be marketed, sold, and delivered to
multiple purchasers—regardless of date, time, or place—without em-
ploying any sales or delivery staff. The computer does it all, with ap-
propriate programming of course. Instead of the traditional sales
employees, a Web site owner employs computer-programming and
maintenance personnel.

The commercial use of the Internet caused the Internet’s rapid
growth.? It is likely that if its subject matter had been limited to re-
search and intellectual pursuits, the Internet would still exist but the
number of sites and users would be a small fraction of what it is b-
day. Commercial use has also caused most of the Internet-related le-
gal controversies. %

Despite the Internet’s relatively recent advent, there has been
significant discussion concerning it. Much of the discussion deals
with a hypothetical realm frequently referred to as “Cyberspace.”™

25. For example, a person doing legal research contacts a computer containing legal
information, such as statutes or court decisions, “searches” that computer’s data for the de-
sired information and retains a copy of selected information on his or her personal com-
puter. There are, no doubt, persons controlling or attending the distant computer, but none
of them participate in the legal researcher’s activities.

26. Some Internet-related transactions require that the information recipient identify
his or her physical location. For example, the sale of a physical item requires that the
seller obtain a physical address for the item’s delivery. However, that is not an inherent
requirement of the communicatio n itself but is necessary for other purposes. For the sale of
digitalized information (such as a computer program), the physical location of the buyer is
totally irrelevant; the digital information is transmitted directly to the computer and the
buyer pays via a credit card whose issuer need not be, and probably is not, in the same po-
litical jurisdiction as the buyer. See, e.g, E-Data Corp. v. Micropatent Corp., 989 F. Supp.
173, 177 (D. Conn. 1997).

27. See ABBATE, supra note6, at 197-200.

28. See, e.g., Zippo Manufacturing Co. v. Zippo Dot Com, Inc., 952 F. Supp. 1119
(W.D. Pa. 1997) (involving a claim of trademark infringement in the use of a domain
name).

29. See, e.g., William S. Byassee, Jurisdiction of Cyberspace: Applying Real World
Precedent to the Virtual Community, 30 WAKE FOREST L. REV. 197, 198 (1995); Howard B.
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“Cyberspace” is a term coined and popular in science fiction.® It is an
intangible, but perceptually real, “place” where electronic communi-
cations take place, one that has no physical existence, and therefore
no physical boundaries. In popular thought, Cyberspace is perceptu-
ally separate from the physical reality in which human bodies exist
and in which nations and states have physical (and jurisdictional)
boundaries. Because of that conceptualization, there has been sig-
nificant discussion on how, and indeed if, traditional physical-reality
governments can control or influence Cyberspace-related events.® In
significant respects, this Article is a part of that discussion.

However, Cyberspace as envisioned and discussed does not exist
on the Internet. In science fiction’s Cyberspace, a corporeal person
has sensory inputs solely from Cyberspace, that is, he or she subjec-
tively appears to enter a totally different reality (sometimes called
“virtual reality”) where electronic data is perceived though all that
person’s senses (sight, touch, taste, feel, sound, and so forth). Discus-
sions, particularly political ones, based on this unrealized, subjective
Cyberspace tend to lose touch with the actual physical reality that
still exists, the one in which Internet users still physically exist and
interact. *

Regardless of how it may be perceived by a participant or imag-
ined by a tax official, today (and for the foreseeable future) the Inter-
net does not exist detached from mundane physical reality. Internet

Stravitz, Personal Jurisdiction in Cyberspace: Something More Is Required on the Elec-
tronic Stream of Commerce, 49 S.C. L. REV. 925, 926 n.9 (1998).

30. See, e.g., WILLIAM GIBSON, NEUROMANCER 5 (Ace ed. 1984) (“[The hero] . . . jacked
into a custom cyberspace deck that projected his disembodied consciousness into the con-
sensual hallucination that was the matrix.”). And in the same source “quoted” from a “kid's
show™:

“Cyberspace. A consensual hallucination experienced daily by billions of legiti-

mate operators, in every nation, by children being taught mathematical con-

cepts . . . A graphic representation of data abstracted from the banks of every

computer in the human system. Unthinkable complexity. Lines of light ranged

in the nonspace of the mind, clusters and constellations of data. Like city lights,

receding . ...”
Id. at 51. For a “more advanced” version, see ALEXANDER BESHER, RIM (Harper Paper-
backs ed. 1996), in which the “virtual” world is intermingled with the “real” world and both
become surreal. Cyberspace novels are so popular that they have become their own sub-
genre. See also Cybermania, University of Illinois English Dep't, at http://128.174.194.59/
cybermania (visited Mar. 27, 2000) (describing movies about Cyberspace and related con-
cepts).

31. See, e.g., David R. Johnson & David Post, Law and Borders—The Rise of Law in
Cyberspace, 48 STAN. L. REv. 1367 (1996) (arguing that Cyberspace should have its own
distinct law separate from “physical geographically-defined territories”).

32. Some science fiction novels are based on the proposition that a human personality
(soul?) can be converted to digital information and exist totally independent of the human
body, whether the physical body continues to exist or not. A variation, or companion,
theme with similar results is the existence of a self-aware computer (“artificial intelli-
gence” or “Al”) that exists solely in cyberspace. See, e.g., GREG EGAN, DIASPORA (1998). So
far as the author is aware, no one has yet succeeded in transferring a human personality to
digital format or in creating a self-aware computer.
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transactions involve communication between two computers that
physically exist at some identifiable, geographic locations. The per-
sons directing the transmissions and owning the computers also
physically exist at identifiable locations. The government where the
computer and/or participants exist has the ability to enact and at-
tempt enforcement of rules concerning those persons’ actions. The
real question is whether governments can reach through Cyberspace
to regulate the actions of persons.

There is an additional way in which the Cyberspace construct is
misleading, but it nevertheless seems to be a foundational premise of
some court decisions.® In science-fiction Cyberspace, a “cyber-
voyager” perpetually physically travels to cyber-locations and inter-
acts with data, computers, and other cyber-voyagers.* Some com-
mercial Web sites are referred to as “malls,™ invoking the image of a
typical suburban mall where physical persons physically go to view,
touch, and smell physical items and to interact with physical sales
persons to purchase those items. In the image, sellers and purchas-
ers engage in meaningful interaction, consciously and intentionally
dealing with known persons. That analogy is based on the still sci-
ence-fictional Cyberspace. Except perhaps in a very limited manner
in chat rooms, the cyber-mall is not consistent with what really hap-
pens on the Internet.

A more accurate analogy would be a vending-machine site (or a
public library’s rack of mail-order catalogs). Return to the hypotheti-
cal driver in the hypothetical forty-street village. As he is driving, he
observes a billboard advertising goods or services he might wish to
purchase. The driver changes routes to arrive at the advertised loca-
tion.*® Arriving at the location, the driver observes hundreds or thou-
sands of vending machines with pictures or descriptions of wares for
sale. The driver-now-shopper moves around viewing the displays,
comparing prices and descriptions (but not touching, tasting, or
smelling), and he decides to purchase an item. He enters a credit
card number into the vending machine’'s data-processing program
and indicates the desired product. After confirming the validity of the
entered data, the machine delivers the requested product either di-
rectly or starts the process through which a physical-reality product

33. See, e.g., Inset Systems, Inc. v. Instruction Set, Inc., 937 F. Supp. 161 (D. Conn.
1996); discussion infra notes 203-229 and accompanying text. But compare Cybersell, Inc.
[Ariz.] v. Cybersell, Inc. [Fla.], 130 F.3d 414, 415 (9th Cir. 1997) (rejecting the notion that a
corporation could be subject to personal jurisdiction because “cyberspace is without bor-
ders”).

34. See, e.g., GIBSON, supra note 30, passim.

35. See, e.g, skymall.com, at http://www.skymall.com/1-800-SKYMALL/WebObjects/
Store (visited May 15, 2001).

36. The driver may have started the trip with this destination in mind. That would
not alter the usefulness of the analogy.
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is delivered to a location chosen by the shopper. The shopper returns
to being a driver and goes somewhere else.

Notice that in all of this, the driver-shopper was the only person
“present.” The only interaction was with automated machinery. The
machine does not care nor need to know the true identity or location
of the person pushing the buttons. The seller and its employees do
exist, but they are all on the other side of the machines—wiring
vending machines, changing descriptions and prices, and manipulat-
ing digital and physical products—not interacting directly with the
shopper. The seller’s purposeful acts are limited to opening the site,
programming it to accept information (which may include product
orders and how to collect payment for products sold), and arranging
delivery in accordance with instructions given to the machine.

Some might object to this analogy as being too impersonal, that
the seller really does have and need particular information about the
buyer and her or his physical location. But those objections are easily
met. Without mutual physical presence, the seller can never know
who the physical purchaser really is and even in a physical shopping
mall, the purchaser’s identity is really irrelevant, so long as the
seller has adequate assurance of payment before delivering the
goods. A seller is also indifferent about the delivery of physical goods,
so long as delivery costs are paid. The delivery location, which may
be only a reshipment point (and the final destination somewhere else
entirely), is totally immaterial to the seller.*

It is true that information about Internet users is obtained (fre-
guently without the user’s knowledge or permission) and collated
with information from other sources, enabling Internet sellers to
identify the user and his or her physical location. But some Internet
sellers do not collect customer information (and they should be
praised).® In addition, users can provide misleading information, and
programs exist that can ttally frustrate efforts to track and identify
Internet users.®* For example, Internet users who purchase by credit
card can be identified through the card number, but “e-cash” pur-
chasers cannot.” With respect to the need for identity information,

37. The destination location is contractually insignificant as well. The standard legal
rule is that title, risk of loss, etc., pass to the buyer when the seller delivers goods to the
carrier, and thus, the sale is complete at the seller’s location. See, e.g., Butler v. Beer
Across America, 83 F. Supp. 2d 1261, 1264 n.6 (N.D. Ala. 2000) (discussing Internet
mediated sale of beer to a minor).

38. See, e.g., E-Data Corp. v. Micropatent Corp., 989 F. Supp. 173, 175 (D. Conn.
1997).

39. See, e.g., Mike Bunker, Privacy Tools Usher in Era of Net Anonymity, MSNBC, at
http:/Mmww.msnbc.com/news/347298.asp (visited Dec 2, 1999) (describing the “Freedom”
system developed by Zero-Knowledge Systems, which reportedly creates an impenetrable
online anonymity for the Internet user).

40. “E-cash” is similar to the widespread long-distance telephone card that “stores”
prepaid funds and deducts the cost of calls. There is no need to identify the user because
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the Internet marketplace is more like a Central Asian cash bazaar
than it is like a mid-American suburban mall.

But despite all that, Cyberspace is not an unusable concept. Geo-
graphic location is not relevant to Internet communications—even
transmissions between physical computers located in the same politi-
cal jurisdiction may be routed across political boundaries or circum-
vent them via satellite. The geographic location of other computers
involved in an Internet-mediated transaction is not relevant to the
persons involved.* The technical “address” of any particular Inter-
net-connected computer is frequently not known to, or of any concern
to, an Internet user.” Thus, to the extent that Internet-mediated
transactions transcend traditional political and geographic bounda-
ries, traditional legal concepts such as jurisdiction and venue may
appear unfair or unreasonable, and may ultimately prove unwork-
able.

B. Taxes—Confiscation in Many Guises

The means governments have devised to obtain funds may seem
infinite, but there are recognized categories of types of taxes. A full
description of all types of taxes is beyond the scope of this Article.

payment is assured without that information. While the first ventures in e-cash may not
have been great successes, more recent ventures may fare better. Mondex International
Ltd. is a subsidiary of MasterCard International. It provides credit cards, debit cards, and
e-cash cards that can be used on the Internet. See Mondex on the Internet, at
http://imvww.mondex.com/mondex (last visited Feb. 16, 2000). The on-line advertising states:
“On the Internet, no-one need know who you are when using Mondex. When goods and
services are purchased using Mondex there is no record held of the transaction, allowing
the user the privacy normally only afforded with physical cash.” Id. Tax officials are wor-
ried by e-cash because it provides no information useful in auditing taxpayers or tracing
purchasers’ locations. See INLAND REVENUE, H.M. CUSTOMS & EXCISE, ELECTRONIC
COMMERCE: THE UK'S TAXATION AGENDA, CHALLENGES TO TAX COMPLIANCE 53 (Nov.
1999) (U.K.) [hereinafer UKS TAXATION AGENDA], http://www.inlandrevenue.gov.uk/
taxagenda/ecom.pdf (visited Mar. 28, 2000).

41. Even if a person wishes to communicate with a particular person or company that
is at a specific geographic location, that does not mean the computer which holds that per-
son’s or company’s data (Web site program) is at the same geographic location. The server
containing a San Diego, California, company’'s Web site could be in Texas, Tijuana, or
Transylvania—and the person accessing that Web site would neither know nor care.

42. Internet IP addresses, see Appendix A, are a series of numbers and periods with-
out any obvious geographic reference. Those addresses are associated with “domain
names,” which are “normal” words and periods. A person wishing to “visit” a particular
computer via the World Wide Web enters a domain name, which is converted to an IP ad-
dress. Domain names may give some indication of the nature of the organization that op-
erates a particular Web site. Many domain names end in “.com” [commercial], “.gov” [gov-
ernment], “.org” [nongovernmental organization], or “.edu” [educational organization].
Many non-U.S. domain names now include a two-letter abbreviation of the domain’s physi
cal (political) location, e.g., “.vz" [Venezuela], “.cn” [China], “.ru” [Russia], and “.kz" [Ka-
zakhstan]. However, despite the potential for some identification of the site’s location or
character, the Internet user is indifferent to that identification; the actual location of the
Web site computer need not coincide with the domain name. See MOSCHOVITIS ET AL., Su-
pra note 6, at 189-90, 194-96.
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However, a general description of tax types and their operation is a
necessary foundation for the following discussions. For that purpose,
a consistent terminology is helpful. all taxes can be basically k-
scribed using four terms or concepts: (1) taxable event,”® (2) meas-
ure,* (3) rate,® and (4) incidence.® One should keep in mind that all
taxes, regardless of category or character, are involuntary transfers
of wealth from the taxpayer to the government which cannot be en-
forced beyond the taxing authority’s jurisdiction or in violation of its
own laws.*

The taxable event is the identified objective happening or condi-
tion that triggers a legal duty to pay taxes.” It may be a transfer of
property (including money), the creation of a tangible item, or merely
the existence of an item or condition at a specified time and place.*
The incidence of the tax determines who is legally responsible to pay
the tax amount to the government.® Note that the incidence of the
tax is not necessarily on the person who bears the economic burden
of the tax.®® Also, significantly for some taxes, the person who actu-
ally submits the taxes to the government may not be the one on
whom the tax is incident.® The measure of a tax is a number associ-

43. See, e.g., Oklahoma Tax Comm'n v. Jefferson Lines, Inc, 514 U.S. 175, 190 (1995)
(describing the taxable event of sales tax).

44. See, e.g., id. at 200 (describing measure of tax as “value of the service pu rchased”).

45. See, e.g., id. at 178 (describing the rate).

46. See, e.g., American Oil Co. v. Neill, 380 U.S. 451, 455-57 (1965) (discussing the in-
cidence of motor fuel tax).

47. See, e.g., Miller Bros. v. Maryland, 347 U.S. 340, 347 (1954).

48. See, e.g., Oklahoma Tax Comm'n v. Jefferson Lines, Inc, 514 U.S. 175, 190 (1995)
(describing the taxable event of sales tax as “compris[ing] agreement, payment, and deliv-
ery of some of the services in the taxing State”).

49. Seeid.

50. See, e.g., American Oil Co. v. Neill, 380 U.S. 451, 455-57 (1965) (discussing the
incidence of motor fuel tax).

51. See id. Frequently, it is difficult to determine who ultimately bears the economic
burden of a particular tax. A corporate income tax is legally incident on the corporation
earning income. See .R.C. § 11 (1994). However, the paying corporation will take that tax
into account when establishing a price for its products. If all the tax costs are passed on as
part of the sales price, the economic burden is actually on the person buying things from
the corporation. Of course, if the immediate buyer is not a consumer, that cost may be
passed further along to the buyer’s customers. However, if a corporation cannot increase
its prices for competitive reasons, the economic burden of the tax may be passed on to the
corporation’s shareholders via a lower dividend. If the corporation does not have a net in-
come, part of the economic burden may be effectively passed to the government imposing
income taxes, via a “net operating loss” deduction. In that event, the ultimate economic
burden is borne by taxpayers, who have to cover the shortfall. Tracing the economic burden
can be much more complicated. Consider, for example, a situation in which the economic
burden of a sales or VAT tax is imposed on building materials used in the construction of a
commercial building.

52. In many situations, the person having the legal obligation to transmit tax funds to
the government is not the person upon whom the tax is incident. A frequent example is the
“withholding” of income tax payments from employees’ pay. See 1.R.C. § 3402 (1994). In the
United States, sales taxes are imposed on the retail purchaser (customer), but the retail
seller is required to collect the sales tax from the purchaser and remit the funds to the gov-
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ated with the taxable event that is one component of the tax-amount
calculation.® The number may be units of production, number of
items, number of dollars (or other currency), or determined by any
other means as a measure related to the taxable event.* The rate of a
tax is the second component of the tax-amount calculation.®

In the United States, the primary transaction or “consumption”
tax, the “sales and use tax,” is treated separately from other transac-
tion-measured excise taxes.® “Value added taxes” (“VAT”) are also
generally treated as a distinct category.®” However, sales, use, and
VAT taxes should be considered a single category here because most
of their respective attributes are similar if not identical.

Almost all U.S. states impose a retail sales tax.®® Most fre-
guently, the sales tax is imposed on all retail sales of tangible prop-

ernment. See, e.g., Oklahoma Tax Comm'n v. Jefferson Lines, Inc., 514 U.S. 175, 175
(1995). The obligation to submit exists even if the seller does not collect the funds from the
purchaser-taxpayer. See id.

It is easy to see why a government might prefer that the person having the burden of
submitting the tax funds not be the person on whom the tax is incident. For example, in
the employer-employee situation, the employer is obligated to pay the employee a particu-
lar amount. The requirement that the employer pay a portion of that amount to the gov-
ernment does not increase the amount the employer pays out, so there is no particular rea-
son for the employer to be reluctant to pay. The employer’s net cost is the same either way.
However, an employee who receives 100% of her earnings would presumably have a much
greater resistance to paying some of those funds to the government. Another incentive to-
ward “third-party” payment is the number of remitters with whom the government must
deal. If consumers were required to pay sales taxes directly to the government, the gov-
ernment would have to deal with all consumers on an individual-transaction basis, which
would be an accounting and enforcement nightmare. When the retail seller is required to
remit the taxes, the number of responsible remitters is significantly reduced, and the
amount to be paid can be calculated from the retailer’s total sales, rather than by individ-
ual transactions.

53. See, e.g., Oklahoma Tax Comm'n v. Jefferson Lines, Inc, 514 U.S. 175, 200 (1995)
(describing measure of tax as “value of the service purchased”).

54. See, e.g.,id.

55. If the measure of the tax is not a currency amount, the rate is a currency amount.
See, e.g., National Bank v. Kentucky, 76 U.S. (9 Wall.) 353, 360 (1869) (describing a tax on
corporate shares with a rate of 50¢ per share). For example, if there is a tax based on the
number of widgets produced per year, the tax rate would be a currency amount, perhaps
$0.005 per unit. The taxpayer (or government) would multiply the number of units pro-
duced (e.g., 1,000,000) by the tax rate to determine the amount of tax due (1,000,000 ?
$0.005 = $5,000). If the measure of the tax is a currency amount, the rate is normally a
percentage. Jefferson Lines, 514 U.S. at 178 (describing sales tax measured by gross re-
ceipts and having rate of 4%).

56. See, e.9., Il JEROME R. HELLERSTEIN & WALTER HELLERSTEIN, STATE TAXATION,
at pt. V.

57. See, e.g., id. at 112.01.

58. See id., supra note 56, at 1 12.01, tbls. 12.1-12.9 (3d ed. 1998). In many states, lo-
cal governments or government agencies have the option of imposing an additional sales
tax either for general revenue purposes, or to support particular government activities. See
id. Sales tax rules and rates vary from state to state, and rates may vary substantially
from location to location within a single state, causing problems for everyone, but espe-
cially for out-of-area sellers (discussed in Part 1V, infra). The complexity of sales taxes is
only partially revealed by the fact that it takes Hellerstein nine multi-page tables, each
with tens of footnotes, to describe their characteristics.
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erty.® It is common, however, for retail sales of food and medication
to be exempt from the sales tax.* The measure of a transaction tax is
the price paid and the rate is generally expressed as a percentage, for
example, four percent of the price. One common characteristic of
sales taxes that has created significant controversy with respect to
Internet-mediated sales is the distinction between incidence and the
responsibility to submit.

Typically, since the buyer has the legal obligation to pay a sales
tax, it is “incident” on the buyer. However, for rather obvious admin-
istrative purposes, the seller is required to collect the sales tax (on
the state’s behalf) and pay the collected amount to tax authorities. ®
Thus, actions to collect unpaid sales taxes are against the seller, not
the responsible taxpayer.® As discussed further below, this separa-
tion between responsible taxpayer and responsible tax remitter can
create significant problems, particularly when the two parties are
from (or in) different jurisdictions.

A typical VAT tax is like sales taxes, with one significant distinc-
tion. A VAT tax is generally imposed on all sales, not just retail sales
to consumers. If Country A has a 5% VAT tax and Country B has a
5% sales tax, the total tax collected would be equal. However, Coun-
try A’'s VAT tax would produce tax revenues at an earlier time.®

59. Seeid. at 1 12.04[1].

60. See id. at 1 12.04[7]. The exemption of food and medicine sales is usually justified
on a “tax equity” basis, that is, that persons with lower income spend a greater proportion
of their incomes on “necessary” food and medicine, therefore exempting those sales shifts
the tax burden more to persons who have the wherewithal to pay. Sales taxes in general
are frequently criticized as being “regressive,” meaning that persons with lower incomes
spend a greater percentage of that income on sales taxes than those with higher incomes.
See id. at T 12.03. Exempting food and medicine reduces the “regressive” character of the
tax. A similar argument has been made to justify the imposition of sales taxes on services,
that is, that persons with higher incomes spend a greater proportion of their income for
services, therefore taxing sales of services reduces the regressive nature of sales taxes and
may even make them progressive. See id. (discussing the progressive/regressive nature of
sales tax).

61. Seeid.at{12.01.

62. See, e.g., Oklahoma Tax Comm’n v. Jefferson Lines, Inc., 514 U.S. 175, 175 (1995).

63. See, e.g., Law of the Republic of Kazakhstan, Concerning Taxes and Other Obliga-
tory Payments to the Budget, Edict N 2235, arts. 53-73 (QSE trans. Aug. 1999) (as
amended) (Kaz.). Suppose that the item ultimately sold to a retail purchaser is a $200
leather jacket, produced in the jurisdiction where the final sale takes place. In Country B,
the purchaser would pay $10 in sales tax. The full amount would be received by the gov-
ernment after the retail sale. However, in Country A, there would typically be many VAT-
taxable transfers before the retail sale. When the cow is sold, VAT tax is paid (on the part
of the price attributable to its hide). When the meat-processing company sells the hide to
the leather-making company, VAT tax is paid. When the leather is sold to the garment
maker, VAT tax is paid. At each step between raw material production and final retail
sale, VAT tax is paid and the government receives tax revenue. VAT taxes are usually pre-
vented from becoming a tax on a tax on a tax by allowing a deduction for VAT taxes previ
ously paid. Cumulatively, Country A receives VAT tax revenues equal to five percent of the
jacket's retail sales price, but most of those revenues are received be fore the retail sale
takes place. And, of course, the earlier tax revenues are received, the better the govern-
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With respect to submission of VAT tax revenues, the obligation
probably could, with equal administrative burden, be placed on ei-
ther the purchaser or seller, except for the final retail sale. A VAT
tax carries a higher administrative cost to taxpayers: The credit for
prior VAT payments requires that all purchasers track the VAT-tax
portion of each purchase price, allocate the VAT tax paid to the vari-
ous components of items purchased, and pass the information on to
its customers.® In contrast, a sales tax only requires the final seller
to determine the tax due, which is a single-step multiplication calcu-
lation.

“Use” taxes are companions for sales taxes. Use tax is due when-
ever a consumer possesses or uses an item in a taxing jurisdiction if
(a) the item would have been subject to sales tax if sold in that juris-
diction, and (b) no such sales tax was paid.® A credit is given for
sales tax paid to other jurisdictions to eliminate double taxation.®”
Use taxes are due from, and payable by, the in-jurisdiction user.®
With respect to every significant factor, except taxable event, sales
taxes and use taxes are identical. That includes use-tax rules that
impose on the seller a collection and remission obligation. Those use-
tax collection rules are at the center of the current controversy (and
this discussion). Most sellers on whom these duties might be imposed
do not operate or reside in te taxing jurisdiction. Thus arises the
guestion of jurisdiction to impose or enforce those rules.

I1l. LimiTs ON STATE ACTION—ONLY THE PROPER PREY

A. Fundamental Principles

Internet-mediated activities emphatically present one very fun-
damental question: Over whom and what can a government legiti-
mately exercise power? The Internet's nature limits solving legal is-
sues in a solely domestic context for at least two reasons. The first is
technical. Closing or restricting a transmission route is automatically
treated as an error and alternate, unrestricted routes are chosen.
Even if all current transmission routes could be restricted, in the

ment likes it. VAT taxes are frequently much higher than retail sales taxes, but they can
be completely hidden by not imposing VAT on retail sales to consumers, or requiring the
retail seller to include the VAT in its sales price (that is, not separately stated).

64. What portion of a cow’s purchase price is allocable to its hide? What portion of
1000 pounds of refined copper is in an electric motor?

65. See generally James M. Bickley, The Value-Added Tax: Concepts, Issues and
Experience, 47 TAXNOTES 447 (1990).

66. See, e.g., Henneford v. Silas Mason, 300 U.S. 577, 581-85 (1937).

67. Seeid.

68. Seeid.
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near future satellite systems reaching every part of the globe will be
operational. ®

The second reason is inherent n the Internet’s functionality. All
Internet sites are functionally equidistant from all other sites. Any
attempt to regulate one site, or one category of sites, must apply to
all sites or it will be of no effect.” Thus, an attempt to impose rules
on Internet communications, or persons using the Internet, auto-
matically involves persons and events wherever (geographically) the
Internet can be accessed. Action by even the smallest local govern-
ment can have world-wide repercussions.

Since the mid-1600s, European countries have accepted the prin-
ciple that each country has objectively identifiable geographic
boundaries and exercises sole sovereignty within those boundaries. ™
During the twentieth century, that principle became a foundational
rule of international relations.” A corollary of that principle is that
no country can legitimately “interfere” in the internal affairs of an-
other country, that is, internal sovereignty necessarily limits a coun-
try's power outside its borders.™

These principles would be easier to apply if no event or person
ever crossed national boundaries. Unfortunately for easy realization
of political theory, electronic communications can easily cross geo-
graphic boundaries, regardless of the wishes and regulations of geog-
raphy-bound governments. One of the Internet's most fundamental
and powerful features is its ability to transmit information almost
instantaneously to any location in the world, totally disregarding po-
litical geography and ideology.

When these principles of international hw were initially devel-
oped, high-speed communications meant fast horses and sailing
ships. With a modicum of diligence, a government could detect any

69. Low orbit satellite (LOS) systems currently being developed will have that capa-
bility. No radically new technology is required. See About Teledesic: Fast Facts, at
http:/iwww.teledesic.com/about/about.htm (visited Mar. 28, 2001) (indicating that Internet
in-the-Sky network services are scheduled to begin in 2005).

70. Regulating an individual browser’s actions automatically applies to all sites he or
she can access. Any geographically limited regulation can be avoided by moving a Web site
to a physical computer in another geographic area.

71. The 1648 Treaty of Westphalia ending the Thirty Years War is generally cited as
the initial formal expression of the “new” regime of absolute internal state sovereignty
within fixed geographic boundaries. See, e.g., THOMAS R. VAN DERVORT, INTERNATIONAL
LAW AND ORGANIZATION 10-13 (1998).

72. See, e.g., id. atch. 3.

73. See, e.g., DECLARATION ON PRINCIPLES OF INTERNATIONAL LAW CONCERNING
FRIENDLY RELATIONS AND CO-OPERATION AMONG STATES, G.A. Res. 2625, U.N. GAOR,
25th Sess., Annex, Supp. No. 28, at 121, U.N. Doc. A/8028 (1970). The U.N. Charter states:
“[S]tates shall refrain in their international relations from the threat or use of force
against the territorial integrity or political independence of any State.” U.N. CHARTERart.
2, para. 4. That limitation also applies to states of the United States with respect to other
states. See World-Wide Volkswagen v. Woodson, 444 U.S. 286, 293 (1980).
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meaningful penetration of national boundaries in either direction.
Today, electronic communications cross political boundaries unde-
tected, or can avoid them entirely via satellite. Obviously, technology
did not leap from sail to satellites in one bound. As international
communications and transportation technology advanced, many legal
controversies were raised and resolved. Some of those resolutions are
embodied in generally accepted rules for when a government can le-
gitimately exercise its authority, even though that may have an im-
pact (intended or unintended) beyond the country’s geographic bor-
ders.™

Some of those rules are set forth in agreements between countries
concerning matters of mutual interest, such as taxation, exchange of
ambassadors, extradition of criminals, and so on.”™ Other rules are
solely “domestic” in a legal sense but are “international” in the sense
that the domestic rules apply to transborder situations or events.™
Many rules are based on enlightened self-interest. An example from
the legal context: Assume a court of Country A has entered a judg-
ment in favor of one of its nationals against a national of Country B,
but there is no way to enforce the judgment in Country A. To obtain
satisfaction, the judgment creditor must go to Country B. If Country
B recognizes and enforces the Country A judgment, it will be much
easier for the judgment creditor to obtain satisfaction.” It is more
likely that Country B officials and courts will recognize the Country
A judgment if Country A officials recognize Country B judgments,
that is, there is reciprocity. Thus, it is in each country’s self-interest
for its domestic law to recognize other countries’ official acts.™

Another situation in which the domestic law may impact “interna-
tional” situations is where some act or event, which takes place out-
side the country's boundaries has an impact within the country’s

74. See, e.g., RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW OF THE UNITED
STATES § 404 (1987) [hereinafter FOREIGN RELATIONS RESTATEMENT]. Section 404 identi-
fies crimes such as piracy, slave trading, hijacking aircraft, genocide, and war crimes as be-
ing subject to “universal jurisdiction.” Id.

75. Seegenerallyid. § 111.

76. The principle of “comity” is an example of how this type of rule operates. See, e.g.,
Hilton v. Guyot, 159 U.S. 113, 163-64 (1895) (“[Comity] is the recognition which one nation
allows [to] another nation, having due regard both to international duty and convenience,
and to the rights of its own citizens, or of other persons who are under the protection of its
laws.”).

77. If there is no such recognition, the judgment creditor may be required to go
through the entire legal process of Country B, with the possibility of losing and becoming a
judgment debtor rather than a judgment creditor, not to mention the additional time, ef-
fort, and cost.

78. Of course, there are limits to this type of comity recognition. It is highly unlikely
that a judgment based on testimony induced by overt physical torture would be enforced in
a country where such means of obtaining testimony were considered inherently unreliable.
In Hilton, the Court refused to enforce a French judgment under comity principles because
the proven law of France was that U.S. judgments did not receive reciprocal treatment in
French courts. See 159 U.S. at 228.
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boundaries. A classic example: A person standing in Country X
shoots an arrow that comes down in Country Y, striking Zerba, a l-
cal resident. Country Y clearly has geographic jurisdiction over the
arrow-landing event and, in most cases, would claim jurisdiction over
the person who loosed the arrow, even though that person was never
in Country Y.™

In addition to the geographic component, it is generally recognized
that any country has jurisdiction over its nationals, wherever the na-
tional may be in the world.® That is the usual rationalization for the
privilege of expatriates to pay tax in their “home” country on income
earned in another country® Of course, that does not preclude the
country where the national is physically present from also exercising
jurisdiction.

B. Due Process Restraints on Government Action

These international law principles are inherent in the legal rela-
tionships between states within the United States.® They are rein-
forced by constitutional obligations to satisfy due process require-
ments, not to unduly interfere with interstate commerce, to recognize
other states’ acts, and so forth. While thus acknowledging the rele-
vance of fundamental international law principles, due to space con-

79. In most situations, a claim of jurisdiction would require that the archer have some
intent to at least let loose the arrow in the direction of the international border under con-
ditions where a reasonable person might foresee the arrow crossing the boundary. See
FOREIGN RELATIONS RESTATEMENT, supra note 74, at § 402. Most U.S. states exercise long-
arm jurisdiction over persons who commit a tort outside the state which has an impact
within the state. See id. In the criminal law context, the U.S. Supreme Court has gone
even further, allowing the exercise of jurisdiction over a nonresident alien for a crime
committed in the defendant’s home country, despite the fact that the defendant had been
forcibly taken in his home country and unwillingly transported to the United States in vio-
lation of general international law principles. See United States v. AlvarezMachain, 504
U.S. 655, 663 (1992).

80. See, e.g., 28 U.S.C. § 1783 (1994); Blackmer v. United States, 284 U.S. 421 (1932);
FED. R. CIv. P. 4(i).

81. See, e.g., FOREIGN RELATIONS RESTATEMENT, supra note 74, at § 412. That is, in
turn, the reason for many treaties dealing with “double taxation” and for domestic rules
that allow some adjustment for foreign taxes paid. See, e.g., 26 U.S.C. 8§ 164, 901 (1999)
(addressing deduction and credit, respectively).

82. See, e.g., Shaffer v. Heitner, 433 U.S. 186, 197 (1977). Shaffer reviewed the water-
shed decision of Pennoyer v. Neff, 95 U.S. 714 (1877), in relation to state court in rem juris-
diction and found that the strictly territorial aspects of Pennoyer were inconsistent with
contemporary due process theory. While Shaffer held that Pennoyer had become outmoded
with respect to state court personal jurisdiction, it did not even hint that the mutually ex-
clusive sovereignty of states aspect of Pennoyer was changed. The state sovereignty princi
ples there enunciated include: “The first of those principles was that ‘every State possesses
exclusive jurisdiction and sovereignty over persons and property within its territory.” The
second was ‘that no State can exercise direct jurisdiction and authority over persons or
property without its territory.” Shaffer, 433 U.S. at 197 (quoting Pennoyer, 95 U.S. at 722).
Those principles remain fundamental to the U.S. federal system. However, as will be dis-
cussed later, they are often applied in a Commerce Clause context rather than as due proc-
ess principles.
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siderations if nothing else, addressing international Internet-related
issues must be deferred. This discussion will concentrate on domestic
legal rules.

The U.S. Constitution prohibits federal and state governments
from depriving any person of “life, liberty, or property” without due
process of law.® One aspect of due process is the internal sovereignty
principle and its corollary of external impotence. Entering a judg-
ment against a person over whom the court has no jurisdiction does
not fulfill the Constitution’s due process requirement.® Consistent
with international law traditions, the U.S. Supreme Court ruled very
early that a court can render judgment against a person present
within the territorial boundaries of that court.® The more difficult
guestion, and the one relevant to this discussion, concerns persons
who are not, and have never been, present within the acting govern-
ment's territory.%

As a preliminary matter, it must be noted that there are two types
of jurisdiction over nonresidents: “specific” and “general.” In brief, a
state court exercises “specific” jurisdiction when the subject matter of
the suit relates to (“arises out of”) the nonresident defendant’s con-
tact with the forum state.®” A state court must have “general” juris-
diction over a nonresident when the action does not relate to the non-
resident defendant’s contacts with the forum state.® The exercise of
general jurisdiction requires “continuous and systematic general
business contacts” between the nonresident and the forum state.®
This distinction was alluded to in International Shoe Co. v. Washing-
ton,® but it was discussed in more detail in Helicopteros Nacionales
de Columbia, S.A. v. Hall.*

1. Judicial General Jurisdiction

Helicopteros is normally considered the “landmark” case on judi-
cial general jurisdiction. In that case, the defendant was a corpora-

83. U.S. CoNsT. amend. V, XIV (applicable to federal and state governments, respe c-
tively).

84. See Shaffer, 433 U.S. at 198-99; Pennoyer, 95 U.S. at 734-35.

85. See Pennoyer, 95 U.S. at 724.

86. These persons and entities are usually labeled “nonresidents,” although this is
somewhat misleading because jurisdiction over persons within the territory is not limited
to those who reside there. See id.

87. The plaintiff's contact with the forum state is only incidentally related to the in-
quiry because by commencing the action, the plaintiff has consented to the court’s jurisdic-
tion. See, e.g., Keeton v. Hustler Magazine, Inc., 465 U.S. 770, 781 (1984).

88. See Helicopteros Nacionales de Columbia, S.A. v. Hall, 466 U.S. 408, 414 n.9
(1984).

89. Id. at 416.

90. 326 U.S. 310(1945).

91. 466 U.S. at 414.
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tion organized and having its principal office in Columbia.® Its busi-
ness was contract helicopter transportation in South America.* The
cause of action arose from a helicopter crash in Peru in which U.S.
citizens died.* The helicopter crashed during a flight under a con-
tract with a Peruvian “consortium” that was the “alter ego” of a
Houston, Texas, joint venture.®® The plaintiffs, none being Texas
residents, filed a wrongful death action in Texas, naming Helicop-
teros as a defendant.® The plaintiffs contended that Helicopteros had
sufficient contacts with the state to allow Texas courts to exercise ju-
risdiction, which the Court understood as contending that “general”
jurisdiction existed.

Helicopteros’ acts in Texas consisted of negotiating (not signing) a
general transportation contract related to the fatal flight, purchasing
(over about seven years) a number of helicopters from a Texas manu-
facturer, and sending some employees to Texas for training or orien-
tation.® Over the years, tie Texas purchases exceeded $4 million,
and Helicopteros received from Texas banks payments of over $5 mil-
lion on the transportation contract.* The Court held that Helicop-
teros did not have sufficient contacts with Texas to support general
jurisdiction.*®

To illustrate the type of situation in which general jurisdiction
could be exercised, the Court turned to Perkins v. Benguet Consoli-
dated Mining Co.*® In Perkins, the president and general manager of
the defendant Philippine corporation effectively operated the corpo-
ration out of an office in Ohio during the Japanese occupation of the
Philippine Islands.®* The corporation’s records were kept in the Ohio
office, directors’ meetings were held there, general bank acounts
were in Ohio, and salary and other payments were made from
there.’®® It was rather obvious that the corporation conducted essen-
tially all of its business (curtailed as it was by the war situation)

92. See id. at 409.

93. Seeid.

94. Seeid. at 410.

95. Seeid. at 409-10.

96. Seeid. at412.

97. See id. at 415-16. The single -justice dissent in Helicopteros argues that the Court
should have considered the p055|b|I|ty of exercising specific jurisdiction because the cause
of action “[arose] out of” or “related to” Helicopteros’ activities in Texas. Id. at 424-28
(Brennan, J., dissenting). The plaintiffs’ allegations with respect to Helicopteros, however,
seem to be limited to an allegation that its pilot was negligent, see id. at 426 (Brennan, J.,
dissenting), which could only have very tenuous and indirect connections with his em-
ployer’s Texas contacts.

98. Seeid. at410-11.

99. Seeid. at411.

100. Seeid.at418-19.
101. 342 U.S. 437 (1952).
102. Seeid. at438-39.
103. Seeid. at447-48.
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from the Ohio office.”® Under those circumstances, the Court found
that the exercise of general jurisdiction did not violate due process
principles.'® To reach that conclusion, the Court found that the cor-
poration had “continuous[ly] and systematic[ally]” carried on its gen-
eral business activities in Ohio.'® In contrast, the in-state activities
in Helicopteros were all related to purchasing helicopters, which was
part of its business operations only in the sense that it had to have
helicopters to provide helicopter transportation.’” The Court held
that those were not the kind of systematic general business contacts
that would satisfy due process requirements with respect to general
jurisdiction.*®

If a clear distinction can be drawn between Perkins and Helicop-
teros, it is that in Perkins, the corporation’s in-state activities were as
broad and continuous as they would have been if the corporation had
been a legal resident of the state, that is, the forum-based activities
related to the whole of the company’s commercial operations. But in
Helicopteros, the corporation’s activities were limited to one contract
negotiation and some equipment acquisitions; its general manage-
ment and business operations were somewhere else.® The key to
general jurisdiction is, therefore, “continuous and systematic” activi-
ties within the forum state that are not objectively different from the
activities of a resident corporation.

2. Judicial Specific Jurisdiction

The requirements for exercising specific jurisdiction are less de-
manding, principally because there is a direct connection between
the subject matter of the litigation and the forum state, that is, the
act or its effect occurs within the forum'’s geographic jurisdiction even
if the defendant was not personally there. Whether due process re-
guirements are satisfied is determined on a case-by-case basis.

The modern line of cases dealing with specific jurisdiction over
nonresidents starts with the Supreme Court’s 1945 decision in Inter-
national Shoe® That case involved the State of Washington’'s a-
tempt to collect its unemployment tax from International Shoe in
state courts.™ International Shoe contended that the Due Process
Clause precluded Washington from exercising jurisdiction because

104. Seeid.

105. See id. at 438.

106. Id.

107. See Helicopteros, 466 U.S. at 416.

108. Seeid.

109. Since both corporations were alien corporations, it is unlikely that any distinction
could be made if the defendant in a similar case were a U.S. corporation not resident in the
forum state.

110. 326 U.S. 310 (1945).

111. Seeid. at 311.
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the company was not legally “present” in Washington.? That conten-
tion first raised somewhat of a philosophical problem: since a corpo-
ration has no physical existence, how can it be said to be present
anywhere? The Court answered in the only realistic manner, stating
that a corporation’s presence (in its home state or elsewhere) could
only be established through the activities carried on for it by corpo-
real persons acting on its behalf.*® In that context, what was Inter-
national Shoe’s presence in Washington State? It had no offices in
the state, no contracts were entered into in the state, no goods were
legally delivered in the state, and no purchase contracts were legally
created in the state. However, during the years in question, Interna-
tional Shoe had eleven to thirteen salesmen who operated solely
within the state; who resided there; who solicited orders there; who
rented motel, hotel, and display rooms there; and who were compen-
sated by commission based on their in-state sales. The continuing
and active presence of physical persons in Washington State working
on International Shoe's behalf was obvious, and the tax the State
was attempting to collect was directly related to those persons’ pres-
ence and actions in the State. Specifically addressing the due process
issue, the Court stated:

[Due process] demands may be met by such contacts of the corpo-
ration with the state of the brum as make it reasonable, in the
context of our federal system of government, to require the corpo-
ration to defend the particular suit which is brought there. An “es-
timate of the inconveniences” which would result to the corpora-
tion from a trial away from its “home” or principal place of busi-
ness is relevant in this connection.

“Presence” in the state in this sense has never been doubted
when the activities of the corporation there have not only been con-
tinuous and systematic, but also give rise to the liabilities sued on,
even though no consent to be sued has been given. . ..

It is evident that the criteria by which we mark the boundary
line between those activities which justify the subjection of a cor-
poration to suit, and those which do not, cannot be simply ne-
chanical or quantitative. The test is not merely, as has sometimes
been suggested, whether the activity, which the corporation has
seen fit to procure through its agents in another state, is a little
more or a little less. Whether due process is satisfied must depend
rather upon the quality and nature of the activity in relation to the

112. See id. at 315-16. International Shoe also contended that the tax was an unconsti-
tutional burden on interstate commerce, but that contention was easily overcome due to
federal legislation that expressly required employers to pay state unemployment taxes,
even if they were engaged solely in interstate commerce. See id. at 315; see also I.R.C. §
3305(a) (1994).

113. See International Shoe, 326 U.S. at 316-17.

114. Seeid. at 313.
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fair and orderly administration of the laws which it was the pur-
pose of the due process clause to insure.!

The Court summarized its holding:

[D]ue process requires only that in order to subject a defendant to
a judgment in personam, if he be not present within the territory
of the forum, he have certain minimum contacts with it such that
the maintenance of the suit does not offend “traditional notions of
fair play and substantial justice.”®

Dissenting, Justice Black was of the opinion that International
Shoe’s contentions had so little merit that the appeal should be dis-
missed as unsubstantial.” Black contended that the Due Process
Clause was not intended to preclude a state from being able to tax
and sue the persons or entities that deal with its citizens within its
borders and that the Court should adopt that as a “workable stan-
dard.”™® Black went on to state:

The Court has not ... [adopted a workable standard], but instead
has engaged in an unnecessary discussion in the course of which it
has announced vague Constitutional criteria applied for the first
time to the issue before us. It has thus introduced uncertain ele-
ments confusing the simple pattern and tending to curtail the ex-
ercise of State powers to an extent not justified by the Constitu-
tion.'®®

Based on subsequent cases, Justice Black’s criticism about vagueness
and uncertainty have proven true. However, his prediction that those
problems would curtail state powers has not yet proven true.*

Since 1945, there have been numerous court decisions discussing
due process and judicial specific jurisdiction over nonresidents. A
relatively small number are consistently cited in Internet-related
cases and deserve brief mention here. One that requires only a men-
tion is the Court’'s recognition that technological “progress” has n-
creased the flow of commerce between states, increasing the call for
broader jurisdiction over nonresidents while at the same time mak-
ing defense of actions in foreign tribunals less burdensome.*

115. Id. at 316-19 (citations omitted).

116. Id. at 316 (quoting Milliken v. Meyer, 311 U.S. 457, 463 (1940)).

117. Seeid. at 322 (Black, J., dissenting).

118. Id. at 323.

119. Id.

120. Justice Black's comments concerning the vagueness implicit in such terms as “fair
play” and “contrary to natural justice” have significant merit. It is still possible that some
future composition of the Court could result in very restricted interpretation of those
terms. As everyone knows, what is “fair” is a matter of opinion depending more on who is
asked than on any discernable objective reality.

121. See Hanson v. Denckla, 357 U.S. 235, 251 (1958); see also McGee v. International
Life Ins. Co., 355 U.S. 220, 223 (1957). Most court decisions expounding on that theme,
particularly the “burden” part, seem to ignore the cost in time and effort involved in out-of-
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In 1985, the Court made it clear that a nonresident could be sub-
ject to a state’s jurisdiction even though the nonresident was never,
personally or through agents, physically present in the forum state.
In Burger King Corp. v. Rudzewicz'?* the parties negotiated a con-
tract for the franchise of a Burger King restaurant located in Michi-
gan.’® The defendants were Michigan residents.® The negotiations
leading to the contract and the operation of the restaurant occurred
over a two- to three-year period.*® The significant in-person contacts
took place in Michigan at Burger King's district office.’”® However,
the principal Burger King agents involved were always at Burger
King's international headquarters in Florida and, according to the
company, these Florida-based agents made all of the significant deci-
sions and contacts.'® Burger King commenced a breach of contract
action in Florida.'®

The defendants initiated contact with the knowledge that Burger
King's principal offices were in Florida and that detailed control of
the restaurant’s operations would issue from Florida.**® The Court
emphasized that the defendants chose not to deal with a strictly local
operation, instead, they “reach[ed] out beyond’ Michigan and negoti-
ated with a Florida corporation for the purchase of a long-term fran-
chise and the manifold benefits that would derive from affiliation
with a nationwide organization.”® For a forum'’s court to exercise
specific jurisdiction, “it is essential ... that there be some act by
which the defendant purposefully avails itself of the privilege of con-
ducting activities within the forum State, thus invoking the benefits
and protections of its laws.”® And “[s]o long as a commercial actor’s
efforts are ‘purposefully directed’ toward residents of another State,
we have consistently rejected the notion that an absence of physical
contacts can defeat personal jurisdiction there.**

town litigation. Even though it is possible to travel almost anywhere in the world in a mat
ter of hours, and communicate around the world in a matter of seconds, that does not mean
transportation, lodging, and communications costs are zero. Those costs can be thousands
of dollars, which may be minuscule for a multinational conglomerate, but extremely sig-
nificant to a small business with a Web site.

122. 471 U.S. 462 (1985).

123. Seeid. at 466-67.

124. See id. at 466.

125. Seeid. at 466-67.

126. Seeid.

127. See id. at 464-67. One of the defendants attended a brief training course in Flor-
ida, but that was given little significance in the Court’s decision. See id. at 479 & n.22.

128. See id. at 468.

129. Seeid.

130. Id. at 479-80 (quoting Travelers Health Ass’n v. Virginia, 339 U.S. 643, 647
(1950)).

131. Id. at 474-75 (quoting Hanson v. Denckla, 357 U.S. 235, 253 (1958)).

132. Id. at 476 (citing Calder v. Jones, 465 U.S. 783, 788-90 (1984); Keeton v. Hustler
Magazine, Inc., 465 U.S. 770, 774-75 (1984); McGee v. International Life Ins. Co., 355 U.S.
220, 222-23 (1957)). In Quill Corp. v. North Dakota ex rel. Heitkamp, 504 U.S. 298, 306-08
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Thus, the most important factor for judicial specific jurisdiction is
that the nonresident’s voluntary action was taken with the knowl-
edge that it may have an impact on persons or events in a particular
state. In that context, a 1958 statement by the Court is significant:

The unilateral activity of those who claim some relationship with a
nonresident defendant cannot satisfy the requirement of contact
[between the nonresident defendant] and the forum state]. . . . [I]t
is essential in each case that there be some act by which the ce-
fendant purposefully avails itself of the privilege of conducting ac-
tivities within the forum State, thus invoking the benefits and pro-
tections of its laws.**

It is, therefore, not sufficient if the defendant’s “contact” with the fo-
rum is the plaintiff's (or third party’s) volitional act which relates to
the defendant. The defendant must take some volitional act that
could have some effect in the forum state. Merely making informa-
tion available to a forum resident would not appear to satisfy this re-
guirement,** but entering into a contract might.

One of the questions raised by this requirement (that is, that the
in-state contacts be due to the defendant’s acts, not acts of others)
concerns acts by one person (the defendant) which might result in
events or acts by others at some other location. In World-Wide
Volkswagen Corp. v. Woodson,* Seaway Volkswagen, Inc., operated
only in New York, where it sold a vehicle to the Robinsons, who re-
sided in New York at the time.*® The Robinsons left their New York
home for a new home in Arizona and, on the way, were involved in an
accident in Oklahoma.’® A products liability action was filed in
Oklahoma against everyone involved in the manufacture and sale of
the vehicle, including the retailer (Seaway) and the regional distribu-
tor (World-Wide).»® Seaway and World-Wide challenged the Okla-
homa court’s jurisdiction on due process grounds.*® The plaintiffs
contended, in essence, that jurisdiction was proper because, inter
alia, by its nature the product involved (a motor vehicle) is inherently
mobile and any vehicle-seller could foresee at the time of sale that

(1992), a decision very relevant to Internet-mediated commercial sales, the Court held that
sending hundreds of catalogs and fliers to state residents, making millions of dollars worth
of sales to those residents, and shipping the sold goods to that state was sufficient for due
process purposes to allow the state’s courts to exercise jurisdiction over the seller.

133. Hanson v. Denckla, 357 U.S. 235, 253 (1958) (citations omitted); see also World-
Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 297 (1980); McGee v. International Life
Ins. Co., 355 U.S. 220, 223 (1957).

134. This would be emphatically true if the defendant was not aware of the other
party’s geographic location at the time the information is provided.

135. 444 U.S. 286.

136. Id. at 288.

137. Seeid.

138. Seeid.

139. Seeid. at 288-89.
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any particular vehicle could cause injury to persons in Oklahoma, re-
gardless of where the original sale took place.*® The Court made it
quite clear that foreseeability alone is not sufficient to allow a state
to exercise jurisdiction.'™ But foreseeability is not totally irrelevant:

[T]he foreseeability that is critical to due process analysis is not

the mere likelihood that a product will find its way into the forum

State. Rather, it is that the defendant’s conduct and connection
with the forum State are such that he should reasonably anticipate
being haled into court there. The Due Process Clause, by ensuring

the “orderly administration of the laws,” gives a degree of predict-
ability to the legal system that allows potential defendants to struc-
ture their primary conduct with some minimum assurance as to

where that conduct will and will not render them liable to suit .}

Further:

Hence, if the sale of a product . . . is not simply an isolated occur-
rence, but arises from the efforts of the manufacturer or distribu-
tor to serve directly or indirectly, the market for its product in
other States, it is not unreasonable to subject it to suit in one of
those States if its allegedly defective merchandise has there been
the source of injury to its owner or to others. The forum State does
not exceed its powers under the Due Process Clause if it asserts
personal jurisdiction over a corporation that delivers its products
into the stream of commerce with the expectation that they will be
purchased by consumers in the forum State.’*®

Due process requires that the defendant take some purposeful, B-
rum-related action before jurisdiction can be exercised. If foreseeabil-
ity of possible injury were the key criterion, “[e]very seller of chattels
would in effect appoint the chattel his agent for service of process.
His amenability to suit would travel with the chattel.”*

140. Seeid. at 295.
141. See id. The Court elaborated:
If foreseeability were the [only] criterion, a local California tire retailer could
be forced to defend in Pennsylvania when a blowout occurs there, see Erlanger
Mills, Inc. v. Cohoes Fibre Mills, Inc., 239 F.2d 502, 507 (4th Cir. 1956); a Wis-
consin seller of a defective automobile jack could be hauled before a distant
court for damage caused in New Jersey, see Reilly v. Phil Tolkan Pontiac, Inc.,
372 F. Supp. 1205, 1207 (D.N.J. 1974); or a Florida soft-drink concessionaire
could be summoned to Alaska to account for injuries happening there, see
Uppgren v. Executive Aviation Services, Inc.,, 304 F. Supp. 165, 170-71 (D.
Minn. 1969). Every seller of chattels would in effect gpoint the chattel his
agent for service of process. His amenability to suit would travel with the chat-
tel.
Id. at 295-96.
142. World-Wide Volkswagen, 444 U.S. at 297 (quoting International Shoe Co. v. Wash-
ington, 326 U.S. 310, 319 (1945)) (emphasis added) (footnote omitted).
143. Id. at 297-98 (citing, for comparison, Gray v. American Radiator & Standard Sani-
tary Corp., 176 N.E.2d 761 (lll. 1961)) (emphasis added).
144. Id. at 296.
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The dissents in World-Wide Volkswagen raise an issue that may
be crucial with respect to Internet-mediated transactions. Justice
Marshall's dissent emphasizes the fact that the defendants (an
automobile wholesaler and an automobile dealer) were part of a na-
tionwide distribution organization and derived substantial benefit
from that membership, both in increased sales and in repair reve-
nues. With respect to the Court’s statment that a person should
be able to structure his activities to avoid particular jurisdictions,
Justice Marshall’s dissent states:

I sympathize with the majority’s concern that the persons ought to
be able to structure their conduct so as not to be subject to suit in
distant forums. But that may not always be possible. Some activi-
ties by their very nature may foreclose the option of conducting
them in such a way as to avoid subjecting oneself to jurisdiction in
multiple forums.#

Manifestly, the “quality and nature” of commercial activity is dif-
ferent, for purposes of the International Shoe test, from actions from
which the defendant obtains no economic advantage: commercial ac-
tivity is more likely to cause effects in a larger sphere, and the actor
derives an economic benefit from the activity. That makes it fair to
require him to answer for his conduct where its effects are felt. The
profits may be used to pay the costs of suit and, knowing that the ac-
tivity is likely to have effects in other states, the defendant can read-
ily insure against the costs of those effects, thereby sparing himself
much of the inconvenience of defending in a distant forum.*¥

Based on Justice Marshall’s reasoning, a person who is somehow
commercially associated with a group that has other associates in
other areas would be subject to jurisdiction wherever those other as-
sociates are. Becoming part of a global manufacturing and distribu-
tion network, according to this logic, would support jurisdiction
wherever that network reached, that is, throughout the globe. That
particular issue soon came to the forefront.

In Asahi Metal Industry Co. v. Superior Court,**® Asahi Metal In-
dustry Company, a Japanese corporation, manufactured valve &-
semblies in Japan that were used in motor vehicle tires.’ It sold a
very small portion of its production to Cheng Shin Rubber Industrial
Company, a Taiwanese company which incorporated the assemblies
into motorcycle tires.™ Some of those motorcycle tires were sold in

145. See id. at 313-17 (Marshall, J., dissenting). Justice Blackmun joined Justice Mar-
shall’s dissent and wrote one of his own. See id. at 317-19.

146. Id. at 316.

147. Seeid. at316-17.

148. 480 U.S. 102 (1987).

149. Id. at 106.

150. Seeid.
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the United States (separately or as part of a new motorcycle).™™ One
of those tires allegedly failed, and the injured parties brought suit. ™
Cheng Shin cross-claimed against Asahi, seeking indemnification.™
There was no question that Asahi had not done business with any
U.S.-based company (with respect to the particular accident or oth-
erwise).™ From the evidence, however, it was possible that Asahi
could have foreseen that some of its product might eventually be pre-
sent in the United States. ' Cheng Shin’s contention was that Asahi
knowingly placed its product in “the stream of commerce”; therefore,
Asahi was subject to suit wherever that stream may carry those
products. *¢

Asahi produced a complicated group of opinions. Eight Justices
agreed with Part 11-B of Justice O’Connor’s opinion, which held that
subjecting Asahi to this cross-claim in California would “offend tradi-
tional notions of fair play and substantial justice”” and, therefore,
violate due process requirements.®® Thus, regardless of any other
conclusion, the California court’s judgment against Asahi was re-
versed.™®

Part I1-A of Justice O'Connor’s plurality opinion dealt with the
“stream of commerce” theory.” The point of contention was the
statement in World-Wide Volkswagen that “[t]he forum State does
not exceed its powers under the Due Process Clause if it asserts per-
sonal jurisdiction over a corporation that delivers its products into
the stream of commerce with the expectation that they will be pur-
chased by consumers in the forum State.”® Justice O’Connor’s opin-
ion states that something nore is required than placing an item in

151. See id. at 105-06.

152. Seeid.

153. See id. at 106. Since the primary action had been settled, the only remaining
question was Asabhi’s liability to Cheng Shin, which may have influenced the Court's deck
sion concerning the “fairness” of the litigation in California.

154. Seeid. at 108.

155. Seeid. at107.

156. Seeid.

157. Id. at 113.

158. Seeid. at113-16.

159. Seeid. at116.

160. See id. at 108-13. Four Justices joined Part I1-A (Rehnquist, O'Connor, Powell,
and Scalia). See id. at 105. Four other Justices agreed that placing an item in the stream of
commerce is sufficient for due process purposes as long as that person knows the item is
marketed in the forum state. See id. at 116-21 (Brennan, J., concurring in part, concurring
in judgment) (Blackmun, Marshall, and White, JJ., joining). The latter opinion argues that
even if the O’'Connor opinion correctly states the law, it misapplies the facts. See id. Justice
Stevens wrote a separate opinion, also joined by Justices Blackman and White, taking the
position that the “stream of commerce” discussion was unnecessary to the decision and
that the O’Connor opinion misapplied the facts. See id. at 121-22 (Stevens, J., concurring
in part, concurring in judgment).

161. Id. at 109 (quoting World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 297-
98 (1980) (internal quotation marks omitted)).
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the stream of commerce with the awareness that the stream may
carry it to a forum state.'® The defendant must take some purposeful
action directed at a particular forum state:

Additional conduct of the defendant may indicate an intent or pur-
pose to serve the market in the forum State, for example, design-
ing the product for the market in the forum State, advertising in

the forum State, establishing channels for providing regular advice

to customers in the forum State, o marketing the product through

a distributor who has agreed to serve as the sales agent in the fo-
rum State.'®®

The substance of Justice O'Connor’s “something more” is knowing ac-
tion intending to derive benefit from the market in a particular area
or state, something more geographically directed than merely selling
something to a distributor who, in turn, sells the item to someone
else, who then sells to someone else, and so on.

Justice Brennan’s opinion argues that Justice O’Connor’s opinion
misconstrues World-Wide Volkswagen.® It contends that World-
Wide Volkswagen only distinguishes between situations in which the
preconsumer distribution system takes a product to a particular
state and situations in which the postdistribution consumer takes
that action.’® Thus, according to Brennan's interpretation, if the de-
fendant places an item into a commercial distribution system that
distributes things in known locales, the defendant is amenable to
suit in any forum that system reaches: the act of inserting an item
into the stream is considered to be purposefully directed toward eve-
rywhere the stream (knowable to the actor) reaches.'® This logic
would appear to support jurisdiction even when the particular d-
fending item could have only been brought into the forum State by a
consumer, which is inconsistent with World-Wide Volkswagen .

Another incarnation of the action-directed-toward-the-forum ra-
tionale was originally applied in a contract setting,’®” but it has more

162. Seeid.at112.

163. Id.

164. Seeid. at 116.

165. Seeid. at 118-20.

166. See id. This reading of World-Wide Volkswagen seems inconsistent with that deci-
sion, however, because the defendants in that case did participate in a stream of commerce
that did include the forum state. The Brennan opinion is consistent with World-Wide
Volkswagen only if the “stream of commerce” considered is that which exists downstream
from the actor’s location.

167. See McGee v. International Life Ins. Co., 355 U.S. 220, 221-22 (1957). That case
involved an insurance contract that had been sold to a California resident and later &-
signed to an insurance company that had no other contact with California. See id. at 222.
When the beneficiary filed suit in Texas to enforce a judgment previously obtained in Cali-
fornia, the insurance company contended that the California court had not had jurisdiction
to issue the judgment, because the company had not done business in California; the Texas
court refused to enforce the judgment. See id. The Court on appeal held that the Due Proc-
ess Clause did not preclude jurisdiction because, while the policyholder lived in California,
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often been applied more often in intentional tort cases. For example,
in Keeton v. Hustler Magazine, Inc.,’® the action was commenced in
New Hampshire by a New York resident.*® The allegedly defamatory
article was in a magazine that had a substantial distribution in New
Hampshire, and the Court found that the plaintiff would suffer at
least some of the resulting damages in that state.'® The defendant
had a monthly circulation of thousands of magazines over a number
of years in New Hampshire.'* The Court held that by so distributing
the offending publication in New Hampshire, the dfendant had
committed the tort in that state, which was, with respect to the al-
leged tort, sufficient purposeful contact with the state to allow its
courts to exercise jurisdiction without violating due process princi-
ples. ™

Calder v. Jones'™ presented the obverse situation. Actress Shirley
Jones commenced a defamation action in California against a re-
porter and the editor/owner of the National Enquirer based on an ar-
ticle in that publication.'™ The defendants contended that the Cali-
fornia courts could not exercise jurisdiction over them because they
had not acted in California and had not taken any relevant actions in
that state.” The Court disagreed. A plaintiff's contacts with a forum
may be “so manifold” that they might permit jurisdiction where it
might not otherwise exist.'® Specifically, the Court noted that the
plaintiff was a resident of California, that her work and the industry
in which she worked were centered in California, and that the al-
leged tort, if proven, would have its primary impact in California.'”
The defendant’s alleged actions were “expressly aimed at California”
where the plaintiff lived and worked, and when the defendants acted,
they knew that any damages that might be caused would be suffered
in California.® Since the publication had its largest circulation in
California, the Court held that the defendants knowingly caused in-
jury there and, therefore, could reasonably anticipate being haled
into a California court.

the insurance company corresponded with the policyholder and collected premium pay-
ments from her. Seeid. at 221-23.

168. 465 U.S. 770 (1984).

169. Id. at 772.

170. Seeid.at776.

171. Seeid.at772.

172. Seeid. at 779.

173. 465 U.S. 783 (1984).

174. Seeid. at 784-85.

175. Seeid. at 789.

176. 1d. at 788.

177. Seeid. at 788-89.

178. 1d. at 789.

179. Seeid. at 790.
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C. Due Process and Internet-Mediated Activities

1. Judicial Specific Jurisdiction and Internet Sites

There are a number of court decisions discussing personal juris-
diction, and thus due process requirements, in litigation involving
Internet-mediated communications or transactions. Though these
decisions are not tax cases, they are relevant because a tax-
enforcement action is subject to the same due process rules concern-
ing jurisdiction over the defendant. Most of the reported decisions
are from trial courts, but a few appellate courts have issued opinions.
With respect to persons who cannot be served in the forum state,
trial court jurisdiction must be authorized by the state’s long-arm
statute. However, many, if not most, states’ statutes authorize, either
expressly or by court interpretation, for long-arm jurisdiction over
nonresidents to the fullest extent possible under the Due Process
Clause.”® Thus, the Supreme Court decisions in the preceding sec-
tion provide the benchmarks for the decisions in this section.

The fact-dependent nature of due process considerations and the
wide variety of Internet sites make it difficult to establish clear cate-
gories of cases. To the extent that categories are beginning to appear,
the distinctions are principally based on the level of Web site “inter-
activity.” As discussed in Part 11, a principal functional feature of the
Web is that information can be obtained from, and transmitted to, a
Web site.’® The Web site program regulates the degree to which a
browser can submit information. If a browser can submit informa-

180. See, e.g., Dainippon Screen Mfg. Co. v. CFMT, Inc., 142 F.3d 1266, 1270 (Fed. Cir.
1998) (California law); Genetic Implant Sys., Inc. v. Core-Vent Corp., 123 F.3d 1455, 1458
(Fed. Cir. 1997) (Washington law); CompuServe, Inc. v. Patterson, 89 F.3d 1257, 1262 (6th
Cir. 1996) (Ohio law); Butler v. Beer Across America, 83 F. Supp. 2d 1261, 1266 (N.D. Ala.
2000); ESAB Group, Inc. v. Centricut, L.L.C., 34 F. Supp. 2d 323, 328 (D.S.C. 1999); Mil-
lennium Enter., Inc. v. Millennium Music, L.P., 33 F. Supp. 2d 907, 909 (D. Or. 1999); Su-
perguide Corp. v. Kegan, 987 F. Supp. 481, 486 (W.D.N.C. 1997); SF Hotel Co., L.P. v. En-
ergy Invest., Inc., 985 F. Supp. 1032, 1033 (D. Kan. 1997); Telco Communs. Group, Inc. v.
An Apple a Day, Inc., 977 F. Supp. 404, 405 (E.D. Va. 1997); Weber v. Jolly Hotels, 977 F.
Supp. 327, 330 (D.N.J. 1997); CD Solutions, Inc. v. Tooker, 965 F. Supp. 17, 19-20 (N.D.
Tex. 1997); Zippo Mfg. Co. v. Zippo Dot Com, Inc., 952 F. Supp. 1119, 1122 (E.D. Pa. 1997);
Transcraft Corp. v. Doonan Trailer Corp., 45 U.S.P.Q.2d (BNA) 1097, 1997 WL 733905, at
*2 (N.D. 1ll. 1997); Maritz, Inc. v. Cybergold, Inc., 947 F. Supp. 1328, 1330-31 (E.D. Mo.
1996); EDIAS Soft. Int'l, L.L.C. v. BASIS Int'l, Ltd., 947 F. Supp. 413, 416 (D. Ariz. 1996);
Panavision Int'l, L.P. v. Toeppen, 938 F. Supp. 616, 620 (C.D. Cal. 1996); Inset Sys., Inc. v.
Instruction Set, Inc., 937 F. Supp. 161, 165 (D. Conn. 1996); PresKap, Inc. v. System One,
Direct Access, Inc., 636 So. 2d 1351, 1352 (Fla. 3d DCA 1994); State v. Granite Gate Re-
sorts, Inc., 568 N.W.2d 715, 718 (Minn. App. 1997), affd by an evenly divided court, 576
N.W.2d 747 (Minn. 1998) (addressing state complaint alleging deceptive trade practices,
false advertising). But see Hearst Corp. v. Goldberger, No. 96 Civ. 3620 (PKL) (AJP), 1997
WL 97097, at *9 (S.D. N.Y. Feb. 26, 1997) (holding that the New York statute does not ex-
tend jurisdiction to the full extent of the Due Process Clause); Cortlandt Racquet Club, Inc.
v. O Saunatec, Ltd., 978 F. Supp. 520, 526 (S.D.N.Y. 1997) (same).

181. See discussion supra Part Il.
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tion, the Web site program may take some action based on what is
submitted. A Web site that allows a two-way exchange of information
is generally called “interactive.™#

With respect to state jurisdiction based on Internet-mediated ac-
tivities, a growing number of court decisions’ have used the analyti-
cal structure articulated in 1997 by the U.S. District Court for the
Western District of Pennsylvania in Zippo Manufacturing Co. v.
Zippo Dot Com, Inc.*® Zippo Manufacturing alleged that its trade-
mark had been infringed by Zippo Dot Com by using “zippo” in its
Internet domain names.*® Zippo Dot Com challenged the court's per-
sonal jurisdiction, alleging that it had insufficient contacts with
Pennsylvania to satisfy either Pennsylvania statutory requirements
or the Due Process Clause.'®

Zippo Dot Com operated an Internet-based subscription news ser-
vice; subscribing required payment by credit card, arranged either
through the Internet or telephone.’® Of Zippo Dot Com'’s 140,000 cus-
tomers, approximately 3000 were Pennsylvania residents.*® In addi-
tion, Zippo Dot Com had service contracts with seven ISPs that were
physically in Pennsylvania.**® Zippo Dot Com had no offices, employ-
ees, or agents in Pennsylvania at any time; however, its California-
based Web site was accessible from Pennsylvania.**

In its reference to Supreme Court decisions on the subject, the
district court emphasized the point that the actions of the defendant
to “reach out” to the forum state must be such as to make the defen-
dant “reasonably expect to be haled into court there.” The court
said that its review of the then-few decisions on point indicated that
the likelihood that personal jurisdiction can be exercised is “directly
proportionate to the nature and quality of commercial activity that
an entity conducts over the Internet.”® The court then set out the
three categories that later decisions have used:

182. See, e.g., Techencyclopedia (searchable dictionary), at http://www.techweb.com/
encyclopedia (visited May 13, 2001).

183. See, e.g., Mink v. AAAA Dev., LLC, 190 F.3d 333, 336-37 (5th Cir. 1999); Cy-
bersell, Inc. v. Cybersell, Inc., 130 F.3d 414 (9th Cir. 1997). See generally Search Force, Inc.
v. DataForce Int'l, Inc., 112 F. Supp. 2d 771, 776-78 (S.D. Ind. 2000).

184. 952 F. Supp. 1119 (W.D. Pa. 1997).

185. Zippo Dot Com had, through the normal Internet domain name registration proc-
ess, exclusive rights to domain names “zippo.com,” “zippo.net,” and “zipponews.com”. See
id. at 1121 & n.3.

186. Seeid.at1119.

187. Seeid.at1121.

188. Seeid.

189. Seeid.

190. Seeid.

191. Id. at 1123 (quoting World-Wide Volkswagen v. Woodson, 444 U.S. 286, 297
(1980)).

192. Id. at 1124.
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1. Entering into contracts with forum state residents that in-
volve knowing and repeated Internet transmission of files to that
state.

2. Passive websites that c no more than make information
available.

3. Websites that are interactive, where the Internet user can
exchange information with the website’s host computer 1%

With respect to the first category, the court indicated that there was
a clear basis for the exercise of jurisdiction.®® With respect to the
second category, the court said there was not sufficient grounds for
the exercise of jurisdiction outside the Web site owner’s state.*® With
respect to the third category, the court said the propriety of exercis-
ing jurisdiction “is determined by examining the level of interactivity
and commercial nature of the exchange of information that occurs on
the Web site.”*

The court reviewed a number of cases with these categories in
mind. It concluded that Zippo Dot Com’s relationship with Penn-
sylvania fell into the first category, that is, knowingly doing business
with state residents via the Internet.*® The court expressly rejected
Zippo Dot Com’s argument that its contacts with the state were “for-
tuitous” (because it did not actively solicit business in the state but,
instead, Pennsylvania residents found its Web site and initiated con-
tacts).’® The court held that who initiated a particular contact was
not important because Zippo Dot Com consciously chose to do busi-
ness with state residents by processing the Pennsylvania residents’
applications and assigning them passwords. ?®

The simplicity of the Zippo decision’s three categories is appeal-
ing, its format familiar to lawyers and judges. Unfortunately, it
really does not help very much. With respect to the first, there are
obviously situations in which a person or company “does business”
across state lines via communication media rather than personal
presence. But the fact that one communication medium (for example,
the Internet) is used rather than another (for example, the telephone,
U.S. mail, or Airborne Express) is not particularly relevant. As for
the second category, it is equally as obvious that there are Web sites

193. Id.

194. See id. (citing CompuServe, Inc. v. Patterson, 89 F.3d 1257 (6th Cir. 1996)).

195. See id. (citing Bensusan Restaurant Corp. v. King, 937 F. Supp. 295 (S.D.N.Y.
1996)).

196. Id. (citing Maritz, Inc. v. Cybergold, Inc., 947 F. Supp. 1328 (E.D. Mo. 1996)).

197. Seeid. at1124-25.

198. Seeid. at 1125-27.

199. Seeid.at1126.

200. See id. at 1126. The court observed that if Zippo Dot Com had wanted not to be
subject to Pennsylvania jurisdiction, all it had to do was not sell services to Pennsylvania
residents. Seeid.
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that are just “there.” Those Web sites may contain information, but
two-way communication (or communication directed to a particular
person) does not exist. Those sites might be equated with a roadside
billboard in the owner’s state. The fact that some person from an-
other state looks at a photograph of the billboard is not sufficient to
support jurisdiction over the billboard owner in the photo-viewer's
home state.

With those two rather obvious categories out of the way, the third
category includes all Web sites which have some level of interactiv-
ity. Zippo’s third category includes the vast majority of Web sites,
probably approaching 100% of commercial Web sites. The variation
among Web sites is great and the degrees of interactivity are so
many that establishing a limited number of categories is risky; using
only three, as Zippo does, seems to be an excessive oversimplifica-
tion.

When trying to categorize the cases, there is one group that
stands somewhat apart from all the others. These decisions expressly
or implicitly conclude that a Web site: (a) is, per se, a powerful and
continuing business solicitation, purposefully directed at every per-
son with access to the Internet; and therefore, (b) is purposefully di-
rected at each jurisdiction in which persons with Internet access re-
side.?® Those conclusions are used to support a decision that the
court has jurisdiction over the nonresident Web site owner.?® While
these decisions also find, or assume, that the Web site has resulted in
some commercial contact with forum residents, the decisions state or
imply that commercial contact is not critical.

The decision effectively leading the pack of cases extending juris-
diction to wherever the Internet reaches is Inset Systems, Inc. v. In-
struction Set, Inc?® Both corporations involved in the case were
computer-related businesses.?® Inset Systems, Inc., registered

201. See, e.g., Thompson v. Handa-Lopez, Inc., 998 F. Supp. 738, 743 (W.D. Tex. 1998)
(discussing a gambling Web site having actual interaction with a forum resident); Hasbro,
Inc. v. Clue Computing, Inc., 994 F. Supp. 34, 44 (D. Mass. 1997) (discussing how a com-
pany must take action to avoid Web site interaction with a specific jurisdiction if it is to
avoid being subjected to the jurisdiction of the courts there); IA, Inc. v. Thermacell Tech.,
Inc., 983 F. Supp. 697 (E.D. Mich. 1997); Maritz, Inc. v. Cybergold, Inc., 947 F. Supp. 1328,
1332 (E.D. Mo. 1996) (using minimal interaction with forum residents to support a prior
conclusion that jurisdiction was proper based solely on the existence of indiscriminately in-
teractive Web site); Inset Sys., Inc. v. Instruction Set, Inc. 937 F. Supp. 161 (D. Conn.
1996). But cf. Gary Scott Int'l, Inc. v. Baroudi, 981 F. Supp. 714, 716-17 (D. Mass. 1997)
(discussing additional evidence of some sales and intention to sell to forum businesses);
Heroes, Inc. v. Heroes Found., 958 F. Supp. 1, 5 (D.D.C. 1996) (declining to find jurisdic-
tion solely based on Web site, but treating a general informational site as directed toward
forum residents).

202. See cases cited supra note 201.

203. 937 F. Supp. 161 (D. Conn. 1996).

204. Seeid. at 162-63.
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“INSET” under the Federal Trademark Act.? Later, Instruction Set,
Inc. (“ISI”) obtained “INSET.COM?"” as its Internet domain address. ?*
ISI also published its telephone number as “1-800-US-INSET.™ In-
set sued ISI alleging wrongful infringement of its trademark.*®

The relevant portion of the Connecticut long-arm statute allows
the exercise of jurisdiction over foreign corporations in actions aris-
ing from business solicited in that state “if the corporation had re-
peatedly so solicited business.”™ The Inset Systems Court found the
statute’s requirements met Conneticut's long-arm statute because
the Internet, and thus ISI's domain name and Web site, could be ac-
cessed from Connecticut:

[Slince March, 1995, ISI has been continuously advertising over
the Internet, which includes at least 10,000 access sites in Con-
necticut. Further, unlike hard-copy advertisements . .. which are
often quickly disposed of and reach a limited number of potential
consumers, Internet advertisements are in electronic printed form
so that they can be accessed again and again by many more poten-
tial customers.?®

The district court relied on two of its prior decisions dealing with
print advertisements placed in newspapers or other print publica-
tions known to be circulated in the state.?! The district court equated
an Internet Web site with advertising in a publication having a
known circulation. In effect, if not expressly, the court held that es-
tablishing an Internet Web site constitutes “purposefully availing”
oneself of the privilege of doing business wherever there are others
who can access the Internet.?? Despite the obvious possibilities, the
district court did not rely on Calder.

205. Seeid. at 163.
206. Seeid.
207. Seeid.
208. Seeid. at162.
209. Id. at 163 n.2 (quoting CONN. GEN. STAT. § 33-411(c)(2)).
210. Id. at 164.
211. See id. (citing Whelen Eng'g Co. v. Tomar Elecs., 672 F. Supp. 659 (D. Conn.
1987); McFaddin v. National Exec. Search, Inc., 354 F. Supp. 1166 (D. Conn. 1973)).
212. Seeid. at 165. The court stated:
In the present case, Instruction [ISI] has directed its advertising activities via
the Internet and its [ISI's] toll-free number toward not only the state of Con-
necticut, but to all states. The Internet as well as toll-free numbers are c-
signed to communicate with people and their businesses in every state. Adver-
tisement on the Internet can reach as many as 10,000 Internet users within
Connecticut alone. Further, once posted on the Internet, unlike television and
radio advertising, the advertisement is available continuously to any Internet
user. ISI has therefore, purposefully availed itself of the privilege of doing
business within Connecticut.
Id. Sort of like the man who says he loves all of the women in the world and is thereby le-
gally engaged to marry each of them!
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A few subsequent cases have reached a similar result. In Maritz,
Inc. v. Cybergold, Inc.*® the United States District Court for the
Eastern District of Missouri concluded that jurisdiction was proper
under the “commission of a tortious act” provision of the Missouri
long-arm statute.?* An additional factor in Maritz favored jurisdic-
tion: the defendant’'s Web site was interactive and was programmed
to automatically respond to all inquiries.®® The district court equated
the failure to restrict the Web site’s response with a conscious deci-
sion to purposefully transact business in every jurisdiction reached
by the Internet.?

Likewise, in Hasbro, Inc. v. Clue Computing, Inc.,?’ the U.S. Dis-
trict Court for Massachusettes held it had that jurisdiction under the
Massachusetts long-arm statute®® in an action alleging trademark
infringement.?® Hasbro, owner of the registered trademark “Clue®,”
alleged that its rights were infringed by Clue Computing’s use of the
web address “clue.com,” which Clue Computing had registered with
appropriate authorities.?® To support its holding that jurisdiction
was proper, the Hasbro Court relied on the Web site; eight telephone
calls made over three years time from Clue Computing to Massachu-
setts telephone numbers; Clue Computing’s purchase of software
from a Massachusetts vendor (amount and cost unstated), and Clue
Computing’s provision of training services (not in Massachusetts) to
employees of Digital Equipment (headquarters in Massachusetts)
under a subcontract with another nonresident company, Professional
Training Services.? The Web site advertised Clue Computing’s ser-
vices; listed the company’s address, telephone number, and email
address; and allowed a site visitor to “instantly” send e-mail by
“clicking” a location on the web page.?® The Hasbro Court empha-
sized advertising text on Clue Computing's Web site that described
Clue Computing as a “virtual company” able to provide services
“anywhere on the planet.™

213. 947 F. Supp. 1328 (E.D. Mo. 1996).

214. See id. at 1331 (citing Mo. REV. STAT. § 506.500.1(3)).

215. Seeid. at 1333.

216. See id.; see also Heroes, Inc. v. Heroes Found., 958 F. Supp. 1, 35 (D.D.C. 1996)
(discussing a company’s Internet site plus advertisement in a local newspaper as activities
designed to purposefully avail itself of the forum’s privileges).

217. 994 F. Supp. 34 (D. Mass. 1997).

218. MASS.GEN. LAWS ANN. ch. 223A, § 3 (West 1997).

219. See Hasbro, 994 F. Supp. at 43-44.

220. Seeid. at38.

221. Seeid.at37.

222. Seeid. at38.

223. 1d. The advertising apparently listed Digital Equipment as one of Clue Comput
ing’s clients, see id. at 44, though that is somewhat inconsistent with the desription of the
indirect relationship between the two companies. See also Gary Scott Int'l, Inc. v. Baroudi,
981 F. Supp. 714, 716 (D. Mass. 1997) (basing jurisdiction on general Web site advertising,
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The district oourt provides a long discussion of cases concerning
Web sites, due process in general, and the Massachusetts long-arm
statute.?* However, the basis for its conclusions can be stated rather
simply: connecting a Web site to the Internet is “placing a product
into the ‘stream of commerce.””® But the Asahi plurality opinion re-
quires “something more” than that as a basis for jurisdiction; that
“something more” can be advertising in the forum state, which “indi-
cate[s] an intent or purpose to serve the market in the forum
State.”?* The district court found that Clue Computing “purposefully
directed” its advertising to Massachusetts because it directed its ad-
vertising at all states without expressly excluding Massachusetts. #
After expressing “concern” about cases holding that jurisdiction can
be based on the mere existence of a Web site,?® it went on to hold ju-
risdiction proper because, supposedly, here there were additional
facts: “soliciting business” in Massachusetts and “injury” in Massa-
chusetts. >

The district court’'s attempt to justify its conclusion is at best,
weak. The Hasbro decision is, in effect, the same as the others: the
existence of a Web site constitutes purposeful advertising in every
jurisdiction from which it can be accessed, unless that jurisdiction is
somehow purposefully excluded. How a Web site owner might pur-
posefully exclude a jurisdiction, however, is unclear. Equally prob-
lematic is the court’s reliance on the location of the injury. Any plain-
tiff that can allege an injury would suffer that injury wherever the
plaintiff was located.

A second theory used in cases finding Due Process satisfied with
even minor forum-state contact is that the defendant was (or proba-
bly was) aware of the plaintiff's location before the alleged inten-
tional tort was committed.® Some of these cases deal with trade-
mark infringement, while others deal with defemation, but they all
generally rely on Supreme Court defamation cases such as Calder v.
Jones.z!

plus one sale to a forum resident and an expressed intent to sell to a client that did busk
ness in the forum state (and many other states)).

224. See Hasbro, 994 F. Supp. at 40-46.

225. 1d. at 41 (citing Bensusan Restaurant Corp. v. King, 937 F. Supp. 295 (S.D.N.Y.
1996)).

226. 1d. at 42 (quoting Asahi Metals Indus. Co. v. Superior Ct., 480 U.S. 102, 112
(1987) (O’'Connor, J., plurality opinion)).

227. 1d. at 44.

228. 1d. at 46 (citing Inset Sys., Inc. v. Instruction Set, Inc., 937 F. Supp. 161 (D. Conn.
1996); Heroes, Inc. v. Heroes Found., 958 F. Supp. 1 (D.D.C. 1996); Maritz, Inc. v. Cyber-
gold, Inc., 947 F. Supp. 1328 (E.D. Mo. 1996)).

229. Id.

230. See, e.g., Telco Communs. v. An Apple a Day, Inc., 977 F. Supp. 404 (E.D. Va.
1997).

231. 465 U.S. 783 (1984).
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In Calder, the Court noted that the defendant's connection with
the forum state is the key consideration, but that, under some cir-
cumstances, the plaintiff's connections with the state are relevant. %
In Calder, the plaintiff was the special, intended focus of the defen-
dants’ alleged tortious activities®® and the defendants were very
aware of where the plaintiff resided.? Nevertheless, the Calder
Court still emphasized the defendant's conduct and the defendant’s
knowledge of the plaintiff's situation.®

In Telco Communications v. An Apple a Day, Inc.*® the U.S. Dis-
trict Court for the Eastern District of Virginia relied on Calder to ex-
tend tort jurisdiction to persons who merely cause comments to be
posted on Internet sites that may be accessible from the forum state.
In Telco, the defendant posted press releases with Business Wire re-
guesting distribution in three states, not including Virginia.?® Evi-
dence indicated, however, that Business Wire advertisements (which
the court apparently assumed the defendant had read) indicated that
it was distributed to a wide audience, including Internet sites such as
America Online (AOL), as well as other Virginia locations. ?*® The dis-
trict court expressly agreed with the Inset Systems conclusion that
posting an advertisement, even indirectly, on the Internet constitutes
purposefully doing business wherever the Internet reaches.?

In Bochan v. LaFontaine?® the same court held that posting al-
legedly defamatory comments on Internet newsgroup sites consti-
tuted the commission of a tort in Virginia because the acting person
used AOL services and AOL is a Virginia-based company.? A second
defendant, who did not have an AOL account but did have an Inter-
net Web site (albeit unrelated to the alleged defamation), was held on
the authority of Telco to be subject to jurisdiction with respect to the
alleged defamation.? While the Bochan Court did mention Calder

232. Seeid. at 788.

233. Seeid.at789.

234. Seeid.

235. Seeid. at 788.

236. 977 F. Supp. 404 (E.D. Va. 1997).

237. Seeid. at407.

238. Seeid.

239. See id. at 406. Since the defendant posted two or three press releases, that satis-
fied the “regularly” soliciting business or “persistent course of conduct” requirements of the
Virginia long-arm statute. 1d. at 405-07 (quoting VA. CODE ANN § 8.01-328.1(A)(4)).

240. 68 F. Supp. 2d 692 (E.D. Va. 1999).

241. 1d. at 699 (citing VA. CODE ANN § 8.01-328.1(A)(3)).

242. See id. at 700-02; see also Telco Communs. v. An Apple a Day, Inc., 977 F. Supp.
404 (E.D. Va. 1997); Cody v. Ward, 954 F. Supp. 43, 45 (D. Conn. 1997) (discussing stock
fraud via postings to Prodigy “discussion group,” including personalized messages to plain-
tiff); EDIAS Software Int'l, L.L.C. v. BASIS Int'| Ltd., 947 F. Supp. 413, 418 (D. Ariz. 1996)
(discussing how the defendant posted allegedly damaging statements on Internet sites,
knowing that the plaintiff's forum-based business would be damaged); Panavision Int'l,
L.P. v. Toeppen, 938 F. Supp. 616, 621 (C.D. Cal. 1996) (explaining how “cybersitter” pu r-
posefully registered the plaintiff's name as domain name solely for the purpose of coercing
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in a footnote, it did not expressly place much reliance on that
case.?®

The decisions finding due process satisfied by the mere existence
of information available through the Internet and accessible from the
forum state have been criticized as contrary to logic and inconsistent
with well-established rules to the effect that national advertising is
not sufficiently focused to support jurisdiction in any particular fo-
rum.?* In the Internet context, those decisions are particularly objec-
tionable because their logical result would be that all established
rules limiting personal jurisdiction would be instantly eliminated by
connecting even the least interactive Web site with the Internet; all
Web site owners would be subject to worldwide jurisdiction.

It should come as no surprise that other courts have reached a dif-
ferent conclusion. In Hearst Corp. v. Goldberger,?® the U.S. District
Court for the Southern District of New York held that a Web site’s
existence was not sufficient to bring the out-of-state Web site owner
within the scope of New York’s “doing business” long-arm statute. >
While the Web site had been established to promote future business
activities, no business had been conducted through the site by the
time litigation had started.?” The parties did admit, though, that
New York residents both could and had visited the site.?® The dis-
trict court likened the Web site to an advertisement in a national
publication not targeted at a particular state, which does not satisfy
the statutory requirement for doing business in New York.?® In a

the plaintiff to buy him off). But see Barrett v. Catacombs Press, 44 F. Supp. 2d 717, 728
(E.D. Pa. 1999) (determining that listserv and USENET postings are no different from
passive Web site and do not support a conclusion that a plaintiff directed its efforts toward
a forum).

243. See Bochan, 68 F. Supp. 2d at 698 n.16. In Superguide Corp. v. Kegan, 987 F.
Supp. 481 (W.D.N.C. 1997), the court went even further, first assuming that significant
numbers of forum residents had visited the defendant’s Web site, then holding that the de-
fendant purposefully directed his business activities toward the forum. See id. at 487.

244. See, e.g., Cybersell, Inc. [Ariz.] v. Cybersell, Inc. [Fla.], 130 F.3d 414 (9th Cir.
1997); S. Morantz, Inc. v. Hang & Shine Ultrasonics, Inc., 79 F. Supp. 2d 537, 540 n.3 (E.D.
Pa. 1999) (characterizing Inset Systems as “ancient”); ESAB Group, Inc. v. Centricut,
L.L.C., 34 F. Supp. 2d 323 (D.S.C. 1999); Edberg v. Neogen Corp., 17 F. Supp. 2d 104 (D.
Conn. 1998); Osteotech, Inc. v. Gensci Regeneration Sciences, Inc., 6 F. Supp. 2d 349
(D.N.J. 1998); CFOs 2 Go, Inc. v. CFO 2 Go, Inc., No. C97-4676 Sl, 1998 WL 320821 (N.D.
Cal. June 5, 1998); E-Data Corp. v. Micropatent Corp., 989 F. Supp. 173 (D. Conn. 1997);
Hearst Corp. v. Goldberger, No. 96 Civ. 3620 (PKL) (AJP.), 1997 WL 97097 (S.D.N.Y. Feb.
26, 1997); Transcraft Corp. v. Doonan Trailer Corp., 45 U.S.P.Q.2d (BNA) 1097 (N.D. IlI.
1997); Weber v. Jolly Hotels, 977 F. Supp. 327 (D.N.J. 1997).

245. No. 96 Civ. 3620 (PKL) (AJP), 1997 WL 97097 (S.D.N.Y. Feb. 26, 1997).

246. Id. at *12 (citing N.Y. C.P.L.R. 302(a)(1)). The district court also held that the
Web site, even if it infringed the plaintiff's trademark, constituted neither the commission
of a tort in New York nor the commission of a tort outside New York by a person who regu-
larly does business in New York. Seeid. at *13 (citing N.Y. C.P.L.R. 302(a)(2)-(3)).

247. Seeid.at*1.

248. Seeid.

249. Seeid.at *9-*12.
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footnote, the district court also noted that national advertisements
had been found not to meet the minimum contacts requirements of
the Due Process Clause.?®

A significant majority of Internet-related decisions refer to, or are
similar to, Zippo and use its three-category approach. Zippo category
one, represented by Bensusan Restaurant Corp. v. King,®! includes
information-only sites not aimed at a large geographic area. The site
information content is of interest only in a limited geographic area
and there is little, if any, interactivity.®? A number of cases relying
on Zippo have held that the relevant Web site was passive, merely
providing information, and insufficient to support jurisdiction.>®

The second Zippo category, represented by CompusServe, Inc. v.
Patterson,® includes full-service Web sites that are highly interac-
tive, are capable of completing all “normal” business transactions via

250. Seeid. at *11 n.13; see also Smith v. Hobby Lobby Stores, Inc., 968 F. Supp. 1356,
1364-65 (W.D. Ark. 1997) (agreeing that establishing a Web site does not support a conclu-
sion that a Web site owner has placed its products in the stream of commerce sufficiently
to justify jurisdiction in a forum, where there are no other contacts).

251. 937 F. Supp. 295 (S.D.N.Y. 1996), affd, 126 F.3d 25 (2d Cir. 1997). A New York
jazz club sued a Missouri jazz club alleging trademark infringement. See id. at 297. The
latter's Web site was purely informational, with a calendar of events and an explanation of
how to obtain tickets, which could not be done through the Web site. See id. The defendant
night club’s market was obviously local.

252. See id. Such sites are similar to an advertisement in a Midwest U.S. local shop-
ping circular that was inadvertently left in an airplane seat pocket and later read by a
bored Argentine passenger sitting in an airplane presently number 17 in line for takeoff
from JFK International on its way to Helsinki.

253. See, e.g., S. Morantz, Inc. v. Hang & Shine Ultrasonics, Inc., 79 F. Supp. 2d 537,
541 (E.D. Pa. 1999) (holding Web site was essentially passive, even though one could send
e-mail and order advertising video through the site); Patriot Sys., Inc. v. C-Cubed Corp., 21
F. Supp. 2d 1318, 1324 (D. Utah 1998) (concluding that since no details of Web site were
given, it was “passive advertisement” merely providing information); American Homecare
Fed'n, Inc. v. Paragon Scientific Corp., 27 F. Supp. 2d 109, 114 (D. Conn. 1998) (holding
Web site passive because it did not list any products for sale, nor did it provide any process
for ordering products, downloading files, or visiting other sites); Barrett v. Catacombs
Press, 44 F. Supp. 2d 717, 727 (E.D. Pa. 1999) (holding Web site was informational, con-
tained no contracts to sell or solicitation, and was apparently not interactive). The Barrett
case also held that posting messages to USENET discussion groups and listservers is in-
sufficient to support jurisdiction in a particular state because such postings are merely
available to anyone who wishes to read them and the person posting a message has no con-
trol over where it goes. See Barrett, 44 F. Supp. 2d at 728; cf. Graphic Controls Corp. v.
Utah Med. Prods., Inc., No. 96-CV-0459E(F), 1997 WL 276232, at *3 (W.D.N.Y. May 21,
1997), aff'd on other grounds, 149 F.3d 1382 (Fed. Cir. 1998) (holding that simply making
information available nationwide via Internet does not demonstrate purposeful availment
of any particular state’s benefits; therefore, Internet site and toll-free telephone number
were treated equally).

254. 89 F.3d 1257 (6th Cir. 1996). CompuServe involved a multi-year series of business
dealings between a Texas resident (defendant) and an Ohio-based Internet service pro-
vider, which included a series of messages going both ways, files uploaded from Texas, and
the defendant selling his software programs through the plaintiff's service. See id. at 1260
61. This was not a situation in which the plaintiff stumbled onto the defendant’s Web site;
rather, it was an on-going business relationship not significantly different than many non-
Internet-mediated relationships. See id.
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the Internet, and have in fact mediated a number of commercial con-
tacts with residents of a forum state.® One case using this analysis
concluded that the defendant's Web gte fell in the second category
comprising highly interactive commercial sites.?® In GTE New Media
Services, Inc. v. Ameritech Corp.,”® the U.S. District Court for the
District of Columbia found that the relevant Web sites encouraged
Internet users to submit data (that is, information requests) and re-
sponded by providing the information.® The Web sites involved were
Internet-based “Yellow Pages,” which are essentially identical with
the traditional paper “Yellow Pages.”® The court found that the sites
were commercial in nature because the price the defendants could
charge for advertising was directly related to the number of persons
who used the sites.?® Despite the court’s language, this decision
should not be read as holding that the Web site alone was sufficient
to justify exercising jurisdiction. What the court held was that the
defendants made money from forum-based advertisers because the
Web site was successful in attracting nonpaying users; therefore, the
Web site’s role was merely a factor in establishing contract prices. %!
Zippo's third and final category includes Web sites falling in be-
tween the other two categories, that is, having some interactive fea-
tures but not constituting a full-service, on-line business location. It
should be of little surprise that most cases fall into this third cate-
gory, requiring further analysis. For example, in ESAB Group, Inc. v.
Centricut, L.L.C.,®2 [ESAB Group 1] the U.S. District Court for the
District of South Carolina held there was not a sufficient basis for
exercising jurisdiction over a nonresident defendant in a patent n-
fringement case.®® In that case, the Web site was interactive to the
point that it allowed customers to place orders, but only after the

255. Such sites might be compared with a software development company’s combined
development center and retail store. A customer can wander in, try out software, and pur-
chase a copy, then go to the development center and submit his own software for evalua-
tion, signing the related contracts and communicating with company experts.

256. See GTE New Media Services, Inc. v. Ameritech Corp., 21 F. Supp. 2d 27 (D.D.C.

1998).
257. 1d.
258. 1d. at 38.

259. Seeid. at32-33.

260. Seeid. at39.

261. See id. at 38-39. The court said that the Web sites were “highly interactive” and
had a significantly commercial quality and nature. See id. at 38. That may, on the surface,
be correct. However, the interactivity is limited to allowing site visitors to choose the in-
formation they receive, just as a library patron might choose the hard-copy Yellow Pages
for a particular city, consult its index, and then turn to a specific page. The interactivity
did not involve any commercial-type transaction between the site visitor and the site owner
and there was no need for the site to obtain or retain the site visitor’s location.

262. 34 F. Supp. 2d 323 (D.S.C. 1999).

263. Id. at 334. In addition to having an interactive Web site, the defendant had actu-
ally sold a product directly to a forum resident. See id. at 329-30.
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customer called a toll free number and established an account.®*
Evidence indicated that this method was established specifically to
avoid doing business in the forum state.?® The court, referring to
Zippo and other cases, held that merely categorizing a Web site as
interactive is not determinative; instead, the important issue is
whether the commercial activity relates to the forum state, whether
conducted via the Internet or otherwise.?®

In Millennium Enterprises, Inc. v. Millennium Music, L.P.*" the
U.S. District Court for the District of Oregon considered whether the
defendant’s interactive Web site (plus one plaintiff-arranged sale to
Oregon) was sufficient to support jurisdiction over the South Caro-
lina defendant.?® The district court’s opinion contains an exhaustive
review of the Internet-related court decisions up to that time and
reached the well-reasoned conclusion that jurisdiction could not be
exercised in Oregon. In the process, the district court held that for
due process purposes “doing business” in a jurisdiction requires
knowing and repeated contacts over time, and that publishing an
Internet Web site does not alone constitute knowing contact with any
particular state.?”® While establishing a Web site might make it fore-
seeable that persons in other jurisdictions might purchase products
through the Web site, foreseeability alone does not confer jurisdic-
tion.#"

Nor, the court held, does the fact that someone who accesses a
Web site can purchase a compact disc render the Web site owner’s
actions “purposefully directed” at the forum from which access was
made.?? It is the conduct of the defendants, rather than the medium
utilized by them, to which the parameters of specific jurisdiction ap-
ply.?® The district court’s opinion is clearly consistent with the U.S.
Supreme Court’'s due process decisions, particularly in respect to the

264. Seeid. at 327.

265. Seeid.

266. Id. at 330-31. The court noted that basing jurisdiction solely on the existence of a
Web site would subject any Web site owner to worldwide jurisdiction and would “eviscer-
ate” existing personal jurisdiction requirements. See id. at 331 n.4 (citing Edberg v. Neo-
gen Corp., 17 F. Supp. 2d 104, 115 (D. Conn. 1998)).

267. 33 F. Supp. 2d 907 (D. Or. 1999).

268. Id. at 913-14.

269. Seeid.at923-24.

270. Seeid. at920-21.

271. See id. at 921 (citing World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286
(1980)).

272. 1d. at 922.

273. See id. After reviewing the content of the Web site, the district court concluded
that if the site targeted any particular area, it was the area around the defendants’ retail
outlets in South Carolina. See id.; see also Scherr v. Abrahams, No. 97C 5433, 1998 WL
299678, at *5 (N.D. Ill. May 29, 1998) (holding that the ability of Web site viewers to add
their e-mail address to Web site’s electronic mailing list, without action by Web site owner,
is insufficient to support a conclusion that the owner targeted the viewer's state of resk
dence).
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observation that what is required is some conscious choice by the de-
fendant to act within (or act in a way that may have an impact in)
the forum jurisdiction.

There is apparently some comfort in “following” Zippo's lead and
assuming it provides some structure. However, as noted above, the
almost infinite variability of interactivity places all but the clearest
cases in the third, middle category and Zippo's substance is reduced
to a recognition that there are clear cases on either end of a broad
spectrum with an erratic progression from one end to the other. Per-
haps the most one can say about how the decisions sort out along the
spectrum is that as a site’s interactive capability increases, the pos-
sibility of a court’s finding jurisdictional requirements satisfied also
increases. However, there is a parallel and, perhaps, more important
trend for the evidence of actual contacts by forum residents to n-
crease as a Web site’s interactivity increases. Thus, in cases where
the court has found due process requirements satisfied, it is highly
likely that evidence of successful commercial contacts with the b-
rum’s residents exists. %

Given the relatively low level of interaction required to satisfy ju-
dicial specific jurisdiction due process, one might wonder at the sig-
nificant percentage of cases that result in a “no jurisdiction” conclu-
sion. Upon some reflection, however, one should realize that Internet
connections become an issue only when the evidence of “real world”
contacts with the forum is weak or nonexistent. If there are numer-
ous and obvious real world contacts, the issue of jurisdiction will
probably not arise or, if it does, there is no need to resort to evidence
of cyberspace contacts. As the real world evidence gets weaker, cy-
berspace contacts are presented to reinforce the weak spots. The de-
sired end is proving that the defendant has had relevant, knowing
contacts with the forum state. While that can be accomplished with
evidence of communications only (clearly demonstrated by Burger
King),?® it takes a significant level of communication to equal the
weight of even a temporary physical presence.

With those qualifications in mind, some generalizations are possi-
ble. It is unlikely that a court will determine it can exercise personal

274. See, e.g., Westcode, Inc. v. RBE Elec., Inc., No. CIV.A.99-3004, 2000 WL 124566
(E.D. Pa. Feb. 1, 2000); Stomp, Inc. v. NeatO, L.L.C., 61 F. Supp. 2d 1074 (C.D. Cal. 1999);
Park Inns Int'l, Inc. v. Pacific Plaza Hotels, Inc., 5 F. Supp. 2d 762 (D. Ariz. 1998); Amert
can Network, Inc. v. Access America/Connect Atlanta, Inc., 975 F. Supp. 494 (S.D.N.Y.
1997). But see Millennium Enter., Inc., 33 F. Supp. 2d at 907 (finding that the defendant’s
interactive site allowed customer purchases but the only forum-connected sale was ar-
ranged by plaintiff's attorneys); E-Data Corp. v. Micropatent Corp., 989 F. Supp. 173, 176-
77 (D. Conn. 1997) (finding that the defendant's site was a full-service “store” selling li-
censes to use its photographs and that it did not need or record identifying information of
customers; and finding, therefore, no evidence of forum-state contact).

275. See Burger King Corp. v. Rudzewicz, 471 U.S. 462, 476 (1985) (rejecting notion
that physical presence is necessary).
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jurisdiction over a Web site owner if the Web site just provides in-
formation,?® even if that information includes a toll-free number to
contact the site owner?’ or the ability to contact the site owner via an
e-mail link.#® If the subject Web site has low interactivity or there is
little evidence of actual forum contacts, a significant factor appears
to be how the “advertising” aspect of a Web site is viewed by the
court. In Inset Systems, Inc. v. Instruction Set, Inc.,?® the court went
to significant lengths to emphasize the power and persistence of web-
based advertising, as compared to other types of national advertising
(for example telephone “yellow pages,” television, radio, and newspa-
pers, all which have limited availability), attempting to justify the
conclusion that the Web site purposefully targeted each jurisdic-
tion.”® On the other hand, most courts that have held they could not
exercise jurisdiction equated Web site advertising with other types of
nationwide advertising that has consistently been held not to “target”
any particular jurisdiction.®!

276. See, e.g., American Homecare Fed'n, Inc. v. Paragon Scientific Corp., 27 F. Supp.
2d 109 (D. Conn. 1998); Patriot Sys., Inc. v. GCubed Corp., 21 F. Supp. 2d 1318 (D. Utah
1998); No Mayo—San Francisco v. Memminger, No. G98-1392 (DJH), 1998 WL 544974
(N.D. Cal. Aug. 20, 1998); SF Hotel Co., v. Energy Inv., Inc., 985 F. Supp. 1032 (D. Kan.
1997); Weber v. Jolly Hotels, 977 F. Supp. 327 (D.N.J. 1997); Hearst Corp. v. Goldberger,
No. 96 Civ. 3620 (PKL) (AJP), 1997 WL 97097 (S.D.N.Y. Feb. 26, 1977). But see, e.g., GTE
New Media Servs., Inc. v. Ameritech Corp., 21 F. Supp. 2d 27, 38 (D.D.C. 1998) (explaining
that the site in question was “interactive” only in the sense that browsers could “search”
for information from a relatively large database).

277. See, e.g., Edberg v. Neogen Corp., 17 F. Supp. 2d 104 (D. Conn. 1998); Graphic
Controls Corp. v. Utah Med. Prods., Inc., No. 96-CV-0457E(F), 1997 WL 276232 (W.D.N.Y.
May 27, 1997), affd, 149 F.3d 1382 (Fed. Cir. 1998). But see, e.g., IA, Inc. v. Thermacell
Techs., Inc., 983 F. Supp. 697 (E.D. Mich. 1997); Gary Scott, Int'l, Inc. v. Baroudi, 981 F.
Supp. 714 (D. Mass. 1997).

278. See, e.g., Mink v. AAAA Dev't, L.L.C., 190 F.3d 333 (5th Cir. 1999); 3D Systems,
Inc. v. Aarotech Labs., Inc., 160 F.3d 1373 (Fed. Cir. 1998); Cybersell, Inc. [Ariz.] v. Cy-
bersell, Inc. [Fla.], 130 F.3d 414 (9th Cir. 1997); Brown v. Geha-Werke GmbH, 69 F. Supp.
2d 770 (D.S.C. 1999); Osteotech, Inc. v. Gensci Regeneration Sciences, Inc., 6 F. Supp. 2d
349 (D.N.J. 1998). In Butler v. Beer Across America, 83 F. Supp. 2d 1261, 1268 (N.D. Ala.
2000), the district court concluded that even though the Web site allowed the purchase of
products, there were insufficient forum contacts because the number of actual orders from
forum residents were so minuscule.

279. 937 F. Supp. 161 (D. Conn. 1996).

280. Id. at 165; see also Maritz, Inc. v. Cybergold, Inc., 947 F. Supp. 1328 (E.D. Mo.
1996); State v. Granite Gate Resorts, Inc., 568 N.W.2d 715 (Minn. App. 1997), aff'd by an
evenly divided court, 576 N.W.2d 747 (Minn. 1998) (emphasizing the 24-hour, long-term
availability of Web site advertising).

281. See, e.g., ESAB Group, Inc. v. Centricut, L.L.C., 34 F. Supp. 2d 323 (D.S.C. 1999);
VP Intellectual Properties, L.L.C. v. Imtec Corp., 53 U.S.P.Q.2d (BNA) 1269 (D.N.J. 1999);
Edberg v. Neogen Corp. 17 F. Supp. 2d 104 (D. Conn. 1998); Osteotech, Inc. v. Gensci Re-
generation Sciences, Inc., 6 F. Supp. 2d 349 (D.N.J. 1998); CFOs 2 Go, Inc. v. CFO 2 Go,
Inc., No. C97-4676 Sl, 1998 WL 320821 (N.D. Cal. June 5, 1998); EData Corp. v. Mi-
cropatent Corp., 989 F. Supp. 173 (D. Conn. 1997); Weber v. Jolly Hotels, 977 F. Supp. 327
(D.N.J. 1997); Transcraft Corp. v. Doonan Trailer Corp., 45 U.S.P.Q.2d (BNA) (N.D. Il
1997); Hearst Corp. v. Goldberger, No. 96 Civ. 3620 (PKL) (AJP), 1997 WL 97097 (S.D.N.Y.
Feb. 26, 1997). But see Hasbro, Inc. v. Clue Computing, Inc., 994 F. Supp. 34, 45 (D. Mass.
1997) (holding that establishing a Web site injected the contested trademark “into the
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If there is evidence of actual contact with forum residents, the
possibility of a positive jurisdictional finding increases, ** but if those
contacts are sporadic or not economically significant a negative find-
ing is still possible.?® In Maritz, for example, one of the cases where
the court found jurisdiction existed, the court placed significant
weight on the fact that the Web site computer was programmed to
respond “indiscriminately” to browsers’ requests.?*

In situations of high interactivity, courts are more likely to find
jurisdiction exists, both because evidence of actual forum contacts is
more likely to exist and because the Web site is designed to transact
business without regard to customer location. The importance of evi-
dence of actual contacts was demonstrated in E-Data Corp. v. M-
cropatent Corp.”® In that case, the Web site was highly interactive;
browsers could chose, order, pay for, and receive the company’s prin-
ciple product, digitalized photographs.®® However, the Web site did
not require or retain customers’ location; the only retained record
was the charge-card transaction number.?®” The court held that ju-
risdiction had not been established despite the site’s interactivity
level.?®

Conversely, Web site limitations can reduce the potential for ju-
risdiction. JB Oxford Holdings, Inc. v. Net Trade, Inc.® a recent
case decided by the U.S. District Court for the Southern District of

stream of commerce” and only slight additional forum contacts were sufficient to establish
jurisdiction; some active measure must be taken to “avoid” forum state).

282. See, e.g., Vitullo v. Velocity Powerboats, Inc., No. 97 C 8745, 1998 WL 246152
(N.D. HI. Apr. 27, 1998); Zippo Mfg. Co. v. Zippo Dot Com, Inc., 952 F. Supp. 1119 (W.D.
Pa. 1997); Hasbro, Inc. v. Clue Computing, Inc., 994 F. Supp. 34 (D. Mass. 1997); Gary
Scott Int'l, Inc. v. Baroudi, 981 F. Supp. 714 (D. Mass. 1997); Digital Equip. Corp. v. Alta-
vista Tech., Inc., 960 F. Supp. 456 (D. Mass. 1997); Maritz, Inc. v. Cybergold, Inc. %7 F.
Supp. 1328 (E.D. Mo. 1996). In Superguide Corp. v. Kegan, 987 F. Supp. 481 (W.D.N.C.
1997), the district court based its finding that jurisdiction existed on the assumptions that
a significant number of forum residents had accessed the Web site and that they then in-
teracted with it. See id. at 487 (“While the number of hits to defendant’s website originat
ing in North Carolina is not now before the court, a reasonable inference which arises is
that such are numerous inasmuch as North Carolina is one of the populated states . . . .”).
If one makes an unfounded assumption that the court’s assumptions are supportable, the
court’s decision is not unusual.

283. See, e.g., Mink v. AAAA Dev., L.L.C.,, 190 F.3d 333 (5th Cir. 1999); JB Oxford
Holdings, Inc. v. Net Trade, Inc., 76 F. Supp. 2d 1363 (S.D. Fla. 1999); CFOs 2 Go, Inc. v.
CFO 2 Go, Inc., No. C97-4676 SI, 1998 WL 320821 (N.D. Cal. June 5, 1998); Transcraft
Corp. v. Doonan Trailer Corp., 45 U.S.P.Q.2d (BNA) 1097 (N.D. Ill. 1997); cf. PresKap,
Inc. v. System One, Direct Access, Inc., 636 So. 2d 1351 (Fla. 3d DCA 1994) (holding regu-
larly accessing Florida database does not support jurisdiction when enabling lease contract
and all other contacts centered in New York and the location of the database computer was
unimportant and may not have been known to the defendant).

284. See Maritz, Inc. v. Cybergold, Inc. 947 F. Supp. 1328, 1333 (E.D. Mo. 1996).

285. 989 F. Supp. 173 (D. Conn. 1997).

286. Seeid.at174-75.

287. Seeid. at175.

288. Seeid.at177.

289. 76 F. Supp. 2d 1363 (S.D. Fla. 1999).
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Florida is a good example. In that case the Web site expressly identi-
fied the states in which the site owner did business, and Florida was
not included.?® The court held there was no jurisdiction.®:

It is difficult to draw an overall conclusion from these cases, but
here is perhaps one. Plaintiffs must still prove that the defendant did
something that could reasonably be expected to engender legal prob-
lems in the jurisdiction where the litigation was commenced. No case
eliminates this fundamental requirement for judicial jurisdiction im-
posed by the Due Process Clause.

2. Judicial General Jurisdiction and Internet Sites

As discussed in Part 111.B, there is a constitutionally significant
distinction between judicial “general” jurisdiction and judicial “spe-
cific” jurisdiction. Due process requirements for the latter may be
satisfied with a few acts directly connected with the subject matter of
the action and the forum.?? In contrast, judicial general jurisdiction
must be based on evidence that shows a regular, significant, ongoing
relationship with the forum, a relationship much the same as a resi-
dent’s, such that it is reasonable for the forum to exercise jurisdiction
with respect to any and all matters.®® Only a few decisions discuss
general jurisdiction in an Internet context.

In cases where a Web site only provided information about the
site owner and its products, the best-reasoned decisions have treated
it as “mere” advertising which does not begin to meet the “continuous
and systematic” type of forum activities necessary to establish gen-
eral jurisdiction.® The result has been the same when the Web site
allows preparation and printout of an order form for mailing, fax, or
direct e-mail.*® Even in cases involving highly interactive Web sites,
the usual conclusion has been that general jurisdiction is not estab-

290. Seeid. at 1365, 1367.
291. Seeid. at 1368.
292. See discussion supra Part 111.B.2.
293. See discussion supra Part 111.B.1; see also, e.g., Atlantech Distribution, Inc. v.
Credit Gen. Ins. Co., 30 F. Supp. 2d 534, 536 (D. Md. 1998) (citing ESAB Group, Inc. v.
Centricut, Inc., 126 F.3d 617, 623 (4th Cir. 1997)).
294. See, e.g., Westcode, Inc. v. RBE Elec., Inc., No. CIV.A.99-3004, 2000 WL 124566
(E.D. Pa. Feb. 1, 2000); Atlantech Distribution, 30 F. Supp. 2d 534; Weber v. Jolly Hotels,
977 F. Supp. 327 (D.N.J. 1997). In Atlantech Distribution, the court stated:
To subject [defendant] Colonial Mechanical to general personal jurisdiction
based on its Internet presence would mean that it would presumably be subject
to general personal jurisdiction in every jurisdiction in the country, thereby al-
lowing a plaintiff to sue it for any matter anywhere in the nation. This the con-
stitution does not permit.

Atlantech Distribution, 30 F. Supp. 2d at 537.

295. See, e.g., Mink v. AAAA Dev., L.L.C., 190 F.3d 333 (5th Cir. 1999); VP Intellectual
Properties, L.L.C. v. Imtech Corp., 53 U.S.P.Q.2d (BNA) 1269 (D.N.J. Dec. 9, 1999). Cf.
McDonough v. Fallon McElligott, Inc., 40 U.S.P.Q.2d (BNA) 1826, 1996 WL 753991 (S.D.
Cal. Aug. 5, 1999).
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lished. For example, in Coastal Video Communications Corp. V.
Staywell Corp.*® the court characterized the Web site as the effective
equivalent of having in-state salesmen or a physical store, but it still
found general jurisdiction had not been proven because “there must
be proof that the website is actually reaching a portion of the state’s
population.™®’

In ESAB Group, Inc. v. Centricut, L.L.C.,>*® the Web site provided
product and ordering information, and a customer could submit or-
ders through the Web site if it had previously established an account
by non-Internet contact.®® In addition, there was evidence of actual
mail-order sales to forum residents, but those represented less than
one-tenth of a percent of the defendant’s sales.*® The district court
stated:

This court finds . . . that merely categorizing a web site as interac-
tive or passive is not conclusive of the jurisdictional issue. General
in personam jurisdiction must be based on more than a defendant’s
mere presence on the Internet even if it is an “Interactive” pres-
ence. ™

Only one case has been found in which the court found general ju-
risdiction existed based, in part, on the defendant's Web site. In
Mieczkowski v. Masco Corp.,*? the U.S. District Court for the East-

296. 59 F. Supp. 2d 562 (E.D. Va. 1999). In describing the Web site, the district court
stated that the defendant:
[H]as established an on-line storefront that is readily accessible to every person
in Virginia with a computer, a modem, and access to the World Wide Web.
Thus, instead of using physical assets such as sample-bearing salesmen, or tra-

ditional business offices . . . [defendant] Krames is able to provide the same
level of service via the Internet’s instant connections.
Id. at 569.

297. 1d. at 571 (citing Loumar v. Smith, 698 F.2d 759, 763 (1983)). The court granted a
motion to engage in discovery to learn if there had been actual contacts with forum resk
dents. See Coastal Video, 59 F. Supp. 2d at 572; see also, e.g., Origin Instruments Corp. v.
Adaptive Computer Sys., Inc., No. CIV. A. 397 CV2595-L, 1999 WL 76794 (N.D. Tex. Feb.
3, 1999) (holding a Web site highly interactive because it provided the ability to purchase
and download software). In Westcode, Inc. v. RBE Electronics, Inc., No. CIV.A.99-3004,
2000 WL 124566 (E.D. Pa. Feb. 1, 2000), the court bluntly stated: “A corporation or indi-
vidual is not subject to general jurisdiction in a foreign forum simply by virtue of an Inte r-
net presence.” Id. at *5 (dicta). Note that being “effectively equivalent to a physical store”
for Due Process Clause purposes is not the same thing as establishing a nexus for Com-
merce Clause purposes.

298. 34 F. Supp. 2d 323 (D.S.C. 1999).

299. Seeid. at 327.

300. Seeid. at 326. In a previous decision involving the same parties, the U.S. Court of
Appeals for the Fourth Circuit had held that no general jurisdiction had been established
based on the defendant’s in-forum activities, but in that case the existence of the Web site
had not been included in the evidence. See ESAB Group, Inc. v. Centricut, L.L.C., 126 F. 3d
617 (4th Cir. 1997).

301. ESAB Group, 34 F. Supp. at 330 (citations omitted); see also Origin Instruments,
1999 WL 76794, at *2 (discussing highly interactive Web site that allowed purchase and
download of software products).

302. 997 F. Supp. 782 (E.D. Tex. 1998).
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ern District of Texas considered a product liability action very simi-
lar to World-Wide Volkswagen. A Virginia couple purchased a bunk
bed from a Washington, D.C., retailer.*® The product had been
manufactured by defendant Rose Furniture, a North Carolina com-
pany.® Twelve years later, in North Carolina, the couple sold the
bed to another North Carolina couple, who moved to Texas a year
later.®™ There, fourteen years after the bed was originally sold, the
second couple’s son died when he became entangled between the bed
railings.®® The action against Rose Furniture (and others) alleged
that the death was caused by defective product design.®*” The North
Carolina defendant contended that the Texas courts (and, therefore,
the federal court sitting in diversity) did not have jurisdiction.*® The
district court first discussed whether “specific jurisdiction” existed
and concluded it did not because there was no evidence that it was
foreseeable that this bed would be taken to Texas.®

The district court went on to consider whether there were suffi-
cient contacts between the defendant and Texas to support general
jurisdiction. The defendant had no offices, employees, agents, or
property in Texas and was not licensed to do business there.*® How-
ever, the defendant had had business dealings with Texas residents,
including the following: (1) selling $5.7 million worth of products over
six years; (2) consummating over 250 transactions worth $717,000 in
1997 (apparently the year of filing); (3) receiving 3.2% of its gross in-
come from Texas sales over a four-year period; (4) mailings to previ-
ous Texas-resident customers twice a year; (5) purchasing 0.2% of its
furniture from a Texas manufacturer during the preceding three
years; and (6) maintaining a Web site accessible to approximately 2.2
million Texas residents. 3

With regard to the Web site, the court found that it was much
more than a “traditional” advertisement.*? At the Web site, persons
could browse through the furniture selections, obtain information
about specific items (construction, materials, price), print out (but
not electronically submit) an order form, check prior orders’ status,

303. Seeid. at 783.

304. Seeid.

305. Seeid.

306. Seeid.

307. Seeid.

308. Seeid.

309. Id. at 785. The similarity between this case and World-Wide Volkswagen was too

obvious to allow a different conclusion concerning special jurisdiction.

310. Seeid.

311. Seeid.

312. Seeid. at787.
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and communicate with sales representatives by e-mail.*® In addition,
the defendant responded to all inquiries through the Web site.®™

In considering its conclusion, the district court reviewed a number
of prior decisions dealing with Web sites and jurisdiction. It found
Rose Furniture’s Web site akin to the one involved in Maritz, in that
both sites were interactive, soliciting business generally (without dis-
crimination based on location), and promoting the owners' busi-
ness.*”® In its conclusion, the district court stated:

The Court need not decide today whether standing alone the Web
site maintained by the defendant is sufficient to satisfy a finding of
general jurisdiction. Nor must it look only to the traditional busi-
ness contacts that the defendant has with the State of Texas.
Rather, it is the combination of the two that leads the Court to the

conclusion that the defendant maintains substantial, continuous

and systematic contacts with Texas sufficient to subject it to [gen-
eral] personal jurisdiction 3

The court’s reasoning would have been more convincing if there had
been evidence of Internet-mediated sales to Texas residents, or even
that a number of Texas residents had actually communicated via the
Web site.3"

It is not obvious that the defendant’s non-Internet contacts with
Texas would satisfy the general jurisdiction requirements discussed
in Helicopteros.®® Rose Furniture did have continuing “traditional”
contacts with Texas over a period of time and those were part of its
regular business activity, selling furniture.® It is also true that the
defendant's forum contacts in Helicopteros were less regular and
were auxiliary to its regular business of flying helicopters in South
America.®® On the other hand, Rose Furniture did not have any of-
fices or other physical presence in the forum state, which contrasts
with the defendant in Perkins* where the defendant had its princi-
pal officer, office, and management operations in the forum state.3?

313. Seeid.

314. Seeid.

315. Seeid. at 788 (discussing Inset Sys. Inc. v. Instruction Set, Inc., 937 F. Supp. 161
(D. Conn. 1996); Maritz, Inc. v. Cybergold, Inc., 947 F. Supp. 1328 (E.D. Mo. 1996)).

316. Mieczkowski, 997 F. Supp. at 788.

317. See Coastal Video Communs., Corp. v. Staywell Corp., 59 F. Supp. 2d 562 (E.D.
Va. 1999). In Coastal, a customer could complete a purchase transaction; thus, the court
said the site was the effective equivalent of a “brick and mortar” store in the forum. See id.
at 569. However, there was no evidence concerning the extent of the defendant’s ectual
contacts with forum residents, through the Web site or otherwise, and the court held that
it did not have sufficient information to rule on the issue of general jurisdiction. 1d. at 572.

318. See Helicopteros Nacionales de Colombia S.A. v. Hall, 466 U.S. 408 (1984).

319. See Mieczkowski, 997 F. Supp. at 787.

320. See Helicopteros, 466 U.S. at 410-11.

321. Perkins v. Benguet Consol. Mining Co., 342 U.S. 437 (1952).

322. Seeid. at447-48.
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If the allegedly defective product had been sold in Texas (either via
the Web site or the “traditional” distribution process), there is no
guestion that Rose Furniture’s actions would support specific juris-
diction. But there is little to suggest that combining two routes to
specific jurisdiction can create a sufficient basis for general jurisdic-
tion.

Mieczkowski illustrates one problem with finding a Web site’s ex-
istence as a sufficient basis for specific jurisdiction; this same prob-
lem was discussed by the U.S. District Court for Oregon in Millen-
nium Enterprises, Inc. v. Millennium Music, L.P.%# The Web site in
Millennium was slightly more interactive than the one in
Mieczkowski because a browser could complete a purchase through
the Web site.® The district court held that it did not have general
jurisdiction over the defendant, which was clearly supported by the
fact that there had been only one sale to a forum resident, and that
was “arranged” by the plaintiff.*® The court concluded that a Web
site, per se, was insufficient to support judicial specific jurisdiction;
because is no deliberate action by the Web site owner within the fo-
rum.*® In the process the district court astutely observed:

[A] Web site is not automatically projected to a user’'s computer
without invitation as are advertisements in a newspaper or on the
television and radio. Rather, the user must take affirmative action
to access either a passive or interactive Web Site. ... Thus, con-
trary to the scenario described in Inset, information published on
Web sites is not thrust upon users indiscriminately.

Absent actual exchanges or transactions with residents of the fo-
rum or evidence that local residents were [purposefully] targeted,
the distinctions between specific and general jurisdiction become
blurred. ... Web sites are accessible day and night to all who pos-
sess the necessary technological know-how and equipment. Thus,
if an interactive Web site can constitute “purposeful availment” of a
forum [for specific jurisdiction purposes] simply by being continu-
ously accessible to residents of that forum, surely that contact can
be considered as “continuous and systematic” for purposes of gen-
eral jurisdiction. Taking this reasoning to its logical conclusion, a
plaintiff could sue a foreign defendant in any forum and claim ju-
risdiction based on the defendant’s interactive Web site, even if the
cause of action is unrelated to the Web site. Such results hardly
conform with rotions of “fair play and substantial justice.” The

323. 33 F. Supp. 2d 907 (D. Or. 1999).

324. 1d. at 908-09. During the period from March through September, 1998, 0.01% of
the defendant’s sales were through the Web site. See id.

325. Seeid. at 909-10; see also Hanson v. Denckla, 357 U.S. 235 (1958).

326. See Millennium, 33 F. Supp. 2d at 922.
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grasp of personal jurisdiction was never intended to reach so far
and so wide.*

The district court clearly identified the most significant objection
to determining that the existence of a Web site, by itself, is a suffi-
cient basis for permitting general jurisdiction in a particular forum:
there is no rational way to limit the logic to one forum. Any logic
supporting the conclusion would apply equally to any forum from
which the Internet can be accessed, that is, the entire world. Such a
conclusion is contrary to the theories that underlie both due process
requirements and generally accepted international law principles.

D. Commerce Clause Limitations

Justice Frankfurter penned some lines that need to be kept firmly
in mind when reviewing court decisions concerning constitutional is-
sues in general, and Commerce Clause-related state tax issues in
particular:

Constitutional provisions are often so glossed over with commen-
tary that imperceptibly we tend to construe the commentary
rather than the text. We cannot, however, be too often reminded
that the limits on the otherwise autonomous powers of the states
are those in the Constitution and not verbal weapons imported
into it. “Taxable event,” “jurisdiction to tax,” “business situs,” “ex-
traterritoriality,” are all compendious ways of implying the impo-
tence of state power because state power has nothing on which to
operate. These tags are not instruments of adjudication but state-
ments of result. . ..

. .. Ambiguous intimations of general phrases in opinions torn
from the significance of concrete circumstances, or even occasional
deviations over a long course of years, not unnatural in view of the
confusing complexities of tax problems, do not alter the limited na-
ture of the function of this Court when state taxes come before it.
... We must be on guard against. . . [relying on] formulas that are
not compelled by the Constitution but merely represent judicial
generalizations exceeding the concrete circumstances which they
profess to summarize.3*®

As can be seen in the following discussion, what started (and re-
mains) a jurisdictional (due process) issue has “imperceptibly” con-

327. 1d. at 922-23 (citation omitted) (emphasis added). To the same effect regarding
“global” jurisdiction, see Cybersell, Inc. [Ariz.] v. Cybersell, Inc. [Fla.], 130 F.3d 414 (9th
Cir. 1997); Atlantech Distrib. Inc. v. Credit Gen. Ins. Co., 30 F. Supp. 2d 534, 537 (D. Md.
1998); Hearst Corp. v. Goldberger, 1997 WL 97097 (S.D.N.Y. 1997); Playboy Enter., Inc. v.
Chuckleberry Publ'g, Inc., 939 F. Supp. 1032 (S.D.N.Y. 1996). See also McDonough v.
Fallon McElligott, Inc., 40 U.S.P.Q.2d (BNA) 1826, 1996 WL 753991 (S.D. Cal. Aug. 5,
1996) (general jurisdiction based only on Web site would “eviscerate” personal jurisdiction
requirements).

328. Wisconsin v. J.C. Penney Co., 311 U.S. 435, 444-45 (1940).
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verted to a Commerce Clause issue by reference to formulae and
“magic words.”

1. In General

As noted earlier, resolving due process issues does not exhaust the
constitutional limitations on taxing Internet-mediated activities. Ar-
ticle I, section 8, of the United States Constitution grants to Con-
gress the power to regulate interstate and foreign commerce.*® As
long ago as 1824, Supreme Court opinions noted the “negative” or
“dormant” aspects of the Commerce Clause, that is, the fact that this
delegation of power to Congress precludes states from enforcing rules
that interfere with interstate commerce.**® The limitations apply to
all types of state rules, including tax rules.**

Legal theory concerning how to determine if a state act is invalid
due to Commerce Clause limitations has undergone somewhat a-
ratic changes, similar to theories relating to other aspects of the rela-
tionship between state and federal regulation of commercial activi-
ties.*2 The narrow definition of “interstate commerce” that prevailed
before the 1930s fixed a definite line between intrastate and inter-
state activities and rather inflexible rules concerning state taxation.
In 1888, the Supreme Court held that “no State has the right to lay a
tax on interstate commerce in any form.”? The sea-change reinter-
pretation of “interstate commerce” in the 1930s required a reevalu-
ation of the relationship between state regulation and interstate
commerce.®* As will be seen, however, the changes have not resulted
in a revision of all pre-1930s rules.

Current Commerce Clause theory allows state regulation of per-
sons and things involved in interstate commerce so long as the regu-
lation does not discriminate against or “unduly burden” interstate

329. U.S.CoONsT. art. 1,88,cl. 3.

330. See Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1, 231-32, 239 (1824) (Johnson, J.,
concurring).

331. See, e.g., Oklahoma Tax Comm’n v. Jefferson Lines, 514 U.S. 175, 180 (1995).

332. See generally | JEROME R. HELLERSTEIN & WALTER HELLERSTEIN, STATE
TAXATION ch. 4 (3d ed. 1998) (offering a detailed discussion of historical and modern appli-
cation of the Commerce Clause to state tax issues) [hereinafter STATE TAXATION].

333. Leloup v. Port of Mobile, 127 U.S. 640, 648 (1888). A few years later that state-
ment was somewhat modified to preclude only direct burdens on interstate commerce. See
Sanford v. Poe, 165 U.S. 194 (1897).

334. If there had been no revision of the rules concerning state regulation, the adoption
of the “affectation” doctrine concerning federal jurisdiction with respect to interstate com-
merce would have virtually eliminated state regulation of any commerce-related activity. A
seminal statement of that reevaluation in the state tax arena is Justice Rutledge’s opinion
concurring in part and dissenting in part in three companion cases: McLeod v. J.E. Dil-
worth Co., 322 U.S. 327 (1944); General Trading Co. v. State Tax Comm’'n, 322 U.S. 335
(1944); and International Harvester Co. v. Department of Treasury, 322 U.S. 340 (1944).
That opinion is published following the International Harvester decision at 322 U.S. at 349.
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commerce.®*® The watershed case for current state taxation theory is
the Supreme Court’'s 1977 decision in Complete Auto Transit, Inc. v.
Brady.** In that case, the Court articulated a four-part test to de-
termine if a state tax runs afoul of the Commerce Clause. Under that
test, a state tax is not invalid “when [1] the tax is applied to an activ-
ity with a substantial nexus with the taxing State, [2] is fairly appor-
tioned, [3] does not discriminate against interstate commerce, and [4]
is fairly related to the services provided by the State.”* The applica-
tion of this test has not been easy or straightforward.

The fourth factor is rarely a problem because there is no require-
ment of economic parity between taxes paid and services provided,3®
and the existence of general government functions (police, courts,
roads, and so on) has been found adequate justification for almost
any level of taxation.®*® With respect to the third factor (discrimina-
tion) the pre- and post-Complete Auto cases have been fairly consis-
tent. State taxation unconstitutionally discriminates when it imposes
greater burdens on interstate activities than it does on in-state ac-
tivities.*® Thus a tax on the value of corporate shares that imposes a
significantly higher tax with respect to foreign corporations is inva-
lid.** It is possible to impose one tax on domestic taxpayers and a dif-
ferent tax on out-of-state taxpayers, but the state must show eco-
nomic equivalence, which has proven very difficult in practice.®*? The
combination of sales and use taxes has survived scrutiny even
though use taxes, taken alone, would clearly discriminate against in-
terstate commerce.®® Use taxes are imposed on goods used in a tax-
ing jurisdiction if the state's sales taxes were not paid when those
goods were purchased.** The most frequent reason for not paying lo-
cal sales taxes is purchase outside the jurisdiction. Use taxes are
saved from invalidation by allowing a credit for sales taxes paid to
other jurisdictions.3*

A tax that does not discriminate may still place an undue burden
on interstate commerce, principally through multiple taxation. The

335. See generally Container Corp. of America v. Franchise Tax Bd., 463 U.S. 159
(2983); Mobil Oil Corp. v. Comm’nr of Taxes, 445 U.S. 425 (1980); Complete Auto Transit,
Inc. v. Brady, 430 U.S. 274 (1977).

336. 430U.S. 274 (1977).

337. Id. at 279.

338. See, e.g., Oklahoma Tax Comm’n v. Jefferson Lines, Inc., 514 U.S. 175, 199 (1995).

339. See, e.g., Commonwealth Edison Co. v. Montana, 453 U.S. 609, 626, 629 (1981).

340. See, e.g., Chemical Waste Mgmt., Inc. v. Hunt, 504 U.S. 334, 341 (1992).

341. See Fulton Corp. v. Faulkner, 516 U.S. 325, 333 (1996).

342. See, e.g., South Cent. Bell Tel. Co. v. Alabama, 526 U.S. 160 (1999); Oregon Waste
Sys. v. Department of Envtl. Quality, 511 U.S. 93 (1994).

343. See Henneford v. Silas Mason Co., 300 U.S. 577 (1937).

344. See, e.g.,id. at 580-81.

345. See id. at 583-84; see also Oklahoma Tax Comm’n v. Jefferson Lines, 514 U.S. 175,
199 (1995).
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multiple-taxation issue is directly addressed under the second Com-
plete Auto factor (“fairly apportioned”), by determining if the tax is
“internally consistent” and, if so, whether it is “externally consis-
tent.”**® (One must take these two terms as “words of art” and not
seek a close definitional relationship between the terms and the in-
quiries they label.) For the “internal consistency” test, one assumes
that every state adopts an identically worded tax.*” The tax is ac-
ceptable if no double taxation would result.*® For example, in Okla-
homa Tax Commission v. Jefferson Lines, Inc.,*® the state imposed a
sales tax on bus transportation tickets sold in the state for transpor-
tation originating in the state.*®° This passes the internal consistency
test because those combined events can only happen in one state.®!

The “external consistency” test is not so straightforward. Its ex-
pressed purpose is to transcend formal names and designations to
determine if the value being taxed, or part of it, might also be taxed
in another state.*? If potential double taxation exists, the tax is inva-
lid. Failing the external consistency test can be avoided by appor-
tionment, credits, or some other method.*® However, problems arise
when formalities and labels are completely cast aside for economic ef-
fects.

In Jefferson Lines, the tax was imposed on the buyer, measured by
the ticket's gross price.®* Labels aside, the passenger’s transporta-
tion expense is the transportation company’s gross income, an
equivalence too obvious to ignore. Before Jefferson Lines, the Court
had considered a New York gross income tax, as applied to bus
transportation companies, in Central Greyhound Lines, Inc. v.
Mealey.*® The Court invalidated the tax n Central Greyhound be-
cause it was not apportioned; the transportation company’s gross in-
come was earned as its buses traveled through various states.*® The
place where the income was received (ticket purchased) was not
where the income was earned (moving passengers).* States other
than New York could justifiably tax gross income earned in that

346. Jefferson Lines, 514 U.S. at 199; see also Goldberg v. Sweet, 488 U.S. 252 (1989);
Container Corp. of America v. Franchise Tax Bd., 463 U.S. 159 (1983).

347. See Jefferson Lines, 514 U.S. at 185.

348. Seeid.

349. Id.

350. Id.at177-78.

351. Seeid. at 185.

352. Seeid.

353. See id.; see also, e.g., Barclays Bank PLC v. Franchise Tax Bd., 512 U.S. 298
(1994) (formula allocation of worldwide income); Container Corp. of America, 463 U.S. 159
(same); Henneford v. Silas Mason Co., 300 U.S. 577 (1937) (facially discriminatory use tax
saved by credit for outof-state sales tax paid).

354. See Jefferson Lines, 514 U.S. at 177-78.

355. 334 U.S. 653 (1948).

356. Seeid. at 663.

357. Seeid. at 660-61.
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state, thereby duplicating the New York tax.®*® While the “external
consistency” test had not then been articulated, the Court invali-
dated the tax on Commerce Clause grounds due to the potential for
multiple taxation.®® The Court noted that apportioning the gross in-
come based on passenger miles within the state could avoid the prob-
lem. 3%

The dissent in Jefferson Lines, logically, points out that the Okla-
homa tax and the New York tax were both on the gross ticket price.**
The dissent states: “[A]s a practical matter, in respect to both taxes,
the State will calculate the tax bill by multiplying the rate times
gross receipts from sales; the bus company will pay the tax bill; and,
the company will pass the tax along to the customer.™® In other
words, under the external consistency test, as articulated in theory,
the tax in Jefferson Lines is not distinguishable from the tax in Cen-
tral Greyhound. One difference the dissent did not note was that in
one (Jefferson Lines—sales tax) the tax is separately stated in the
customer’s bill, while in the other (Central Greyhound—gross Ie-
ceipts) the tax is hidden in the ticket price.

The Jefferson Lines majority distinguished the two taxes on for-
malities, the taxable event (purchasing a ticket versus providing ser-
vices) and the taxpayer (ticket purchaser versus service provider).*3
The majority supported that distinction and stated:

[O]ur cases are implicit with the understanding that the Com-
merce Clause does not forbid the actual assessment of a succession
of taxes by different States on distinct events as the same tangible
object flows along. .. . In light of this settled treatment of taxes on
sales of goods and other successive taxes related through the
stream of commerce, it is fair to say that because the taxable event
of the consummated sale of goods has been found to be properly
treated as unique, and internally consistent, conventional sales tax
has long been held to be externally consistent as well **

The Court went on to justify similar treatment for sales taxes on ser-
vices, even when some portion of those services may be performed
outside the taxing state.*® Perhaps the key point in the majority’s
distinction of Central Greyhound is that in Central Greyhound the
Court understood the New York gross receipts tax to be “simply a va-
riety of tax on income, which was required to be apportioned to re-
flect the location of the various interstate activities by which it [is]

358. Seeid. at 662.

359. Seeid. at661-63.

360. Seeid. at 663.

361. Jefferson Lines, 514 U.S. at 203-04 (Breyer, J., dissenting).
362. Id. at 204.

363. Seeid. at 186-87.

364. Id. at 187-88 (citations omitted).

365. Seeid.at192.
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earned.”™® In other words, an “income tax” is distinct from a “sales
tax” for Commerce Clause external consistency purposes, even if the
two are economically equivalent.*”

This extended discussion of Jefferson Lines is not intended as
criticism. Rather, it demonstrates that despite the theory of the
Commerce Clause “external consistency” test, traditional distinctions
between various types of taxes (income, property, excise, sales, and
so forth) will not be ignored. Reading between the lines of the major-
ity's opinion in Jefferson Lines reveals why that is so. If all labels are
ignored, there could be only one tax along the stream of commerce
from the raw materials producer to the final consumer. That, obvi-
ously, would invalidate entire tax structures through which state and
federal governments obtain operating funds.

2. Commerce Clause and Consumption Taxes

The most controversial aspect of taxing Internet-mediated activi-
ties relates to consumption taxes. In the United States, that cur-
rently means sales and use taxes. It appears that use taxes will
provide the battleground and baseline for Internet-related tax con-
troversies, and perhaps for jurisdictional issues in general. Solu-
tions reached with respect to consumption taxes fixing where Inter-
net-mediated transactions and activities occur can be applied to
other taxes and regulations.*® Perhaps unfortunately, sales and use
tax problems are not being approached with an open mind. Instead,
state and local tax authorities view them as merely another round
in their decades-long struggle to impose collection and payment ob-
ligations on mail-order sellers.*® The fact that the states have gen-
erally lost the battles in that arena may account for the strident,
emotional character of their positions concerning Internet-based
sales.*™® And it was in a 1992 mail-order use tax case, Quill Corp. v.
North Dakota ex rel. Heitkamp,** that the Supreme Court re-

366. Id. at 190. The majority gives traditional labels and treatment precedence over
functional economic e quivalence.

367. Perhaps one could infer, in theory, that the external consistency test can be failed
only by two or more taxes formally imposed on a single taxpayer. While that may seem a
rather long leap in logic, there is little else to distinguish Jefferson Lines from Central
Greyhound.

368. Unfortunately, Jefferson Lines might be used to rationalize employing inconsis-
tent rules for different taxes.

369. See, e.g., Jeri Clausing, Foes of Internet Tax Ban Vow to Fight On, N.Y. TIMES ON
THE WEB, Apr. 4, 2000, at http://www.nytimes.com/library/tech/00/04/capital/O4capital.
html (last visited Apr. 6, 2000). The article quotes Shawn Bullard, Associate Legislative
Director, National Association of Counties: “This was only one of many battles that we've
fought, and we are getting ready to fight again.” Id.; see also Appendix B.

370. See Appendix B.

371. 504 U.S. 298 (1992).
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minded®” states and taxpayers of the distinction between Due Proc-
ess and Commerce Clause limitations on state taxation.®”

For reasons not altogether obvious, sales and use taxes have been
treated as inherently distinct from other taxes.®* Perhaps that is
only because they are consumption taxes imposed on the consumer.*”*
As demonstrated in Jefferson Lines, the sales-and-use-tax combina-
tion rather easily satisfies the discrimination and “multiple burden”
tests. However, they have generated a series of cases concerning not
upon whom the tax can be imposed, but concerning who can be re-
quired to collect and remit taxes imposed on someone else. As will be
seen, this distinction has not been consistently recognized; the retail
seller/tax collector is often treated, if not referred to, as the taxpayer.

a. The Jurisprudence.—One surveying the current political and
legal discussions might conclude that the issues are new, and that
the only significant consideration is the technological changes over
the past thirty or so years. Actually, there is very little about the con-
troversy that is new or has not been discussed many years ago. About
the only new thing is the amount of state revenue silicon-seer