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Equal Protection or Excluson?: The Voting Rights Jurisprudence of Bush v Gore
Richard Briffault (Columbia)

For most commentators, the mogt, if not the only attractive, aspect of the Bush v Gore decision
was its determination that the federd equal protection clause invaidated intrastate variations in recount
rules and procedures. In earlier voting rights cases, the Supreme Court had emphasized that the
legitimecy of representative indtitutions requires gtrict judicid scrutiny of limitations on the franchise, and
the Court’s application of the equa protection clause typicaly led to an expansion of theright to vote.
Bush v Gore isthe rare voting rights case in which equd protection analysis was used to narrow rather
than enlarge the ability to cast an effective balot.

This paper will suggest that dthough Bush v Goreis correct in recognizing that intrastate
vaiaionsin the mechanisms for the casting and counting votes raise equa protection issues -- and that
variations that have the effect of excluding voters should be subject to more searching review -- but the
Court may have been migaken inits gpplication of its andyssto rules that liberaize the determination of
the vdidity of avote. The gppropriate standard of review of rules that make more balots count ought to
be not dtrict scrutiny but the rationd basis test. Given the lack of a clear standard for balancing the
multiple factors that go into the assessment of whether aparticular balot was vdidly cad, it may be
rationd for a state to adhere to the traditiond approach of permitting varying loca standards. Asin dl
cases of local decison-making, this alows different localities to set their own standards based on
particular loca preferences. In addition, it dlows the state to compare different results from different
locdlities so that the state may be fully informed before setting a state-wide rule. Findly, it is not clear
that amore libera vote-counting rule in one locality denies any rights to any votersin any other locdity.



HANGING CHAD IN THE SAFE HARBOR:
SHOULD EQUAL PROTECTION LAW APPLY TO THE “NUTSAND BOLTS’ OF
ELECTIONS?

RicHARD L. HASEN*
ABSTRACT

Co-authors of both eection law casebooks have drawn a digtinction between the “big picture”’
issues of eection law---representation, the nature of political equdity, the role of money in palitics---
and the “nuts and bolts’ of eection law. Before the recent Florida controversy, the conventiona
wisdom was that the former was more important (and no doubt more interesting) to study than the
|atter.

The Horida controversy chalenged that conventional wisdom. Although the dispute depended
upon the resolution of essentialy two “nuts and bolts’ questions---how does one determine the intent of
the voter from examining a paper balot and what are the mechanics of contesting a statewide eection--
-the controversy illugtrated in numerous ways that the line between “big picture’” questions and “nuts and
bolts’ isfuzzy. Indeed, most of those big picture questions regarding the nature of representation, the
meaning of palitical equdity, and the role of money in politicsdl played arolein this nuts and bolts
dispute.

The Supreme Court’ s opinion in Bush v. Gore essentidly brought a nuts and bolts dispute into
the big picture by stating that Horida violated the Equa Protection Clause of the Fourteenth
Amendment by faling to have uniform standards for the recounting of votes during an dection contest.
The opinion is potentidly far-reaching, trandating just about any disparity regarding the means of voting
into ajusticiable question. Indeed, we can go back and ask how, say, the butterfly balot controversy,
should have been handled if Bush v. Gore were aready on the books.

There are good reasons for doubting that the Supreme Court intended us to take their equal
protection holding serioudy. Language in the per curiam opinion limitsit to the facts of the case, or to
cases where statewide recounts are ordered. Moreover, given the fact that a“fundamentd right” was
involved, the court appeared to apply less than drict scrutiny in holding that adherence to the Dec. 12
“safe harbor” deadline trumped the right to count al votes. Time will tel whether the Court backs away
from its ambitious new equa protection jurisprudence.

But the more interesting question is not whether the Court meant what it said, but rather what
would be the consequences if the Court indeed meant what it said. On the one hand, a precedent
requiring scrupulous equdity in the holding of eectionsisal for the good. It will increase resources
used to conduct elections, so that at least 20th century technology will be applied as we enter the 21%
century. It will provide ameans for those in poor, urban aress like Miami-Dade County to have just as
accurate of avoting system as those wedthier areas.

But such a holding would be amixed blessing. | see a least three concerns raised by extending
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equa protection to the nuts-and-bolts of dections. First, such aholding could provide arationale or a
pretext for courts to nullify eection results. That is, it forces courts further into the politica thicket, with
potentialy dangerous consequences for both democracy and the legitimacy of the courts. Second, such
aholding undermines federadlism. The holding would create a disincentive for jurisdictions to experiment
with new methods of voting. Oregon has adopted vote-by-mail. Jurisdictions are consdering internet
voting. How do these get adopted in one jurisdiction aone as an experiment without there being a
successful chalenge? Theideaof “gates aslaboratories’ is undermined. Third, the holding may have
unintended consequences in other eection law areas, such asajurisdiction’s decision to use cumulative
voting methods. It even could cdl into question the holding of Buckley v. Valeo rgecting an equdity
rationae for campaign finance reform. For some of us, thet is agood development, but it is certainly not
oneintended by these five Justicesin Bush v. Gore.



Re-thinking Bush v. Gore AsIf the Fourteenth Amendment Mattered (Tothe
Supreme Court, That Is)

Peter M. Shane (Pittsburgh)

Bush v. Gore will long be remembered for bringing the 2000 presidentia eectionto a
hagty and ill-considered end of dubious legitimacy. It dso marked amissed opportunity to inquire
serioudy into the implications of the Fourteenth Amendment for modern presidentia eections. The
Court's plurdity opinion accepted as amatter of first principle that an "individua citizen has no federa
condtitutiona right to vote for eectors for the President of the United States,” citing section 1 of Article
[I. 1t failed to probe, however, whether the Fourteenth Amendment should be read as modifying Article
II'in thisrespect. Both the Privileges and Immunities Clause and the text of section 2 of the Fourteenth
Amendment suggest that the right of individuas to participate in the selection of presdentid eectorsis
now condtitutionaly grounded. Indeed, read in light of the plain condtitutional trgjectory towards more
robust democracy in the United States, these clauses should now be deemed to establish presidential
elections as a condtitutionaly protected vehicle - perhaps the sngle most important vehicle - for
Americans to exercise their rights of political association and expression both within and across sate
lines

Based on this pro-democracy reading of the Fourteenth Amendment, a statewide hand recount
should have been deemed condtitutionaly compelled in Forida, aresult that could have easily been
accomplished by deferring to the FHorida Supreme Court's interpretation of Floridalaw. Compared to
this matter, the equa protection issue raised by the mgjority and accepted as non-trivid by Justices
Souter and Breyer palesin sgnificance - and, in any event, there wasin fact no legd or practica
impediment to conducting a statewide recount consistent with any reasonable equa protection standard.

The pro-democracy reading of the Fourteenth Amendment aso explains why any attempt by the
Floridalegidature to subgtitute a post-Election Day eectora date should have been regarded as plainly
uncondtitutiona.

It may be that the Court did not find itsdf confronting a pro-democracy reading of the
Fourteenth Amendment because of an early strategic decision by the Gore campaign not to press
federa groundsfor achieving arecount. If that is so, it might now seem a strategic error on the part of
the campaign not to advance such atheory -- unless, of course, sitting a the end of the process were
five Judtices determined to ordain a Bush victory, regardiess of the legal merits. It isameasure of the
Court'simprudencein deciding Bush v. Gore asit did that such a possibility cannot be dismissed out of
hand.



SECONDGUESSING STATE COURT CONSTRUCTION OF STATE LAW
Harold Krent (Chicago-Kent) Intro (Draft)

That the election for President in 2000 was decided by a court surprised everyone. That the
election was decided by afedera court was even more surprising. And, the fact that three Justices
supported that decision based on secondguessing a state court’s congtruction of state law was possibly
more agtonishing ill.

Prior to the 2000 presidentid dection, no one could have foreseen the pivotd role played by
the United States Supreme Court. Never had an eection of that magnitude hinged on court
intervention. The Supreme Court’ s dramatic decision, Bush v. Gore," doomed the hopes of Vice-
President Gore, and precipitated his concesson. But, perhaps amost as importantly, the decison
immediately cast a pal upon the ingtitution of the Court itsdlf, for the decision gppeared to many asa
crass political move designed to ensure the election of the Justices' persond choice for office. The
reasoning of the Justices was labeled conclusory, unintelligible, and worse?

Of particular note, conservative members of the Court who champion federalism appeared
willingin Bush v. Gore to ignore years of precedent in secondguessing FHorida Supreme Court’s
congruction of satelaw. The U.S. Supreme Court on countless prior occasions has held that state
supreme courts are the fina expositors of the meaning of statelaw.® Under our system of governance,
federd courts have no role in overseeing or participating in evolution of ate law.

169 U.S.L.W. 4029 (2000).
’For asampling of the editorias, see

3Murdock v. City of Memphis, 87 U.S. (20 Wall.) 590 (1875) (holding that Congress had not

authorized U.S. Supreme Court review of state law issues); Mullaney v. Wilbur, 421 U.S. 684 (1975).
Despite those precedents, the Court’ s earlier decison in Bush v. PAm Beach County Canvassing Bd,
121 S. Ct. 471 (2000), signaled its intent to review the Florida court’ s interpretation of its own Sate's
law, and the question of whether the Florida court had acted properly in construing state law occupied
the headlines |eading to the second U.S. Supreme Court decision.

Interestingly enough, however, the Supreme Court prior to 1863 deferred to state court
congtruction of state law but had not ruled out its own role as a categorica matter. Green v. Nedl’s
Lessee, 31 U.S. (6 Pet.) 291, 297-98 (1832) (finding that state tribunds had no “power to bind this
Court.”). The Court sgnaded changein Leffinwell v. Warren, 67 U.S. (2 Black) 599, 603 (1863).




Nonetheless, three United States Supreme Court Justices in Bush v. Gore would have held that
the Florida Supreme Court’ s decision ordering arecount violated Article 11’ s requirement that “each
State shdl gppoint, in such Manner as the Legidature thereof may direct” dectors for President and
Vice-President.* They reasoned that the Florida state court’s “interpretation of the Florida dection laws
impermissibly distorted them beyond what afair reading required” and thereby violated Article 1 of the
Constitution.” Indeed, that was the Bush team’s principa argument in its brief: the Florida Court in
effect made new law in interpreting the contest provisions and thus trampled upon the sate legidaure s
federd conditutiond right to sdect the manner in which electors are sdlected. The three Justices,
therefore, would have secondguessed the Florida Supreme Court’ s interpretation of Floridalaw to
protect afederal condtitutional guarantee. That conclusion seemsto turn federalism principles on their
head,® and foretdlls an increased role for the Supreme Court in subsequent presidential dections.

Despite the seeming affront to federaism, however, the three Justices are on firm ground in
holding that the U.S. Court can review a state court’ s construction of state law in order to protect a
federd right.” In avariety of circumstances, the U.S. Court has scrutinized state court decisionmaking
to ensure that state judges were not dtering tate law so asto defeat federd rights. For instance, in
Bouie v. City of Columbia®- as the concurrence notes — the Court held that South Carolina's
interpretation of a Sate trespass statute violated federa due process guarantees by changing the law in
effect at the time of the defendant’ s offense. Similarly, the Court in Indiana ex rel. Anderson v. Brand®
reviewed the Indiana Supreme Court’ s determination that a public school teacher did not enjoy any
contract rights under Indianalaw in order to determine whether subsequent legidation had impaired her
rights under the Contracts Clause. The Court has smilarly reviewed state court congtruction of state
laws in tregty cases whenever the federally protected right may be lost by a state court’ s overly cregtive
interpretation of state law.’® The three Justices thus had ample precedent for reviewing state judges

“See McPherson v. Blacker, 146 U.S. 1, 35 (1892) (stating that Article || confers “plenary
power to the Sate legidatures in the matter of the appointment of eectors’).

>This Article assumes the correctness of the Court’s exposition of Article 11, which the
dissenting Justices did not dispute.

®As has been noted, the Court in genera has pushed for federalism at the political level but
nationalism in the judicia sphere. See Harold J. Krent, The Supreme Court as an Enforcement Agency,
55Wash & Lee L. Rev. 1149, 1198 (1998).

"Thisis not to suggest, however, that the Court should have intervened in the dispute in the first
ingtance. Rather, | contend that the three Justices' consideration of whether the FHorida Supreme Court
impermissibly changed sate law is neither novel nor unwarranted.

8378 U.S. 347 (1964).
9303 U.S. 95 (1938).

19See Fairfax’s Devisee v. Hunter's Lessee, 11 U.S. (7 Cranch) 603 (1813) (concluding that
gtate court erred in determining whether 1789 gjectment order congtituted a confiscation under a 1783



interpretation of state law to ensure protection for federd rights™

Moreover, the Court in both the Bouie and Contracts Clause contexts has inquired whether
date judicid decisons have so changed state law as to deprive an individud or firm of the settled
expectations protected under the Congtitution. In order to protect the federa right, the Court therefore
has not only secondguessed determinations by the state’ s highest court on state law, but asked whether
date judicid pronouncements changed prior law.

Irrespective of the theoretical pedigree, the Rennquist concurrence is extraordinary in gpplying
the above principles. When the Court has reviewed state law decisionmaking in other contexts, it has
afforded wide latitude to Sate court decisonmaking. It has only disputed state court construction of
dtate law on rare occasions, and it has concluded that state court decisions made “new” law even more
rardy. TheJudtices willingnessin Bush v. Gore to hold that the state court interpretation of state law
changed Florida s law fliesin the face of the Court’ s reticence to examine state court decisions closdy
even in the contexts in which federd rights undeniably are at stake. Indeed, the Court has taken great
painsin other cases not to subdtitute its own view of state law for that of state courts. In Bush v. Gore,
the instrument of last resort became aweapon of attack.

Part | of this Article examines the Sate law issuesin Bush v. Gore and the Rehnquist
concurrence' s willingness to subgtitute its own interpretation for that of the Florida Supreme Court. As
in Bouie and the Contracts Clause contexts, the U.S. Supreme Court’ s exercise of review over the state
court interpretation may protect the Article |1 interest at stake. In the absence of review, state courts
through interpreting state law adventuroudy could nullify the directive in Article |1 thet it is the province
of date legidatures to determine the manner in which dectors to the presdentia eection are to be
chosen.

Part 1l of this Article sketches two contextsin which the U.S. Supreme Court has reviewed
judicid interpretations to determine whether the interpretations “changed” or “dtered” preexisting law.
Under the Bouie doctrine, federal courts have assessed state court construction of state law to
determine whether any change in doctrine violated the defendant’ s Due Process rights. Similarly, under
the Contracts Clause, federd courtsin the past questioned state court articulation of state contract law
in order to protect the federd right that the state not impair the obligation of contracts.

Underlying decisonsin the two contexts swirl notions of fair notice, predictability, and mistrust
for lower court judicial power. To some extent the Article Il setting shares these concerns. State court
judges, because of their politicaly greater susceptibility to mgoritarian pressures, might dter satelaw in
away that favorstheir own politica leanings or futures. Furthermore, stability and predictability are
particularly important values when elections are a stake.

Y et, with limited exceptions, the Supreme Court in practice has upheld state court interpretation
of gate law in the Bouie and Contracts Clause settings. This part sketches some of the means by which

peece treety with Greet Britain).

“An interesting exception is posed in takings cases, where — despite the concurrence's
implication to the contrary, 69 U.S.L.W. a 4033 n.1 — the Court has steadfastly refused to hold that
judicid changesin the law can effect takings of property. See, e.g., Brinkeroff-Faris Trust & Sav. Co.
v. Hill, 281 U.S. 673 (1930).



federd courts avoided concluding that state law had “changed.” Through a mixture of fictions and
judicid legerdemain, federad judges have concluded that state judicid interpretations in both the Bouie
and Contracts Clause contexts were foreshadowed in some way. Indeed, in the Contracts Clause
setting, the federd courts subsequently withdrew from the field dtogether. The Court is now willing to
rely upon state judicia congtruction of the state law determinants of the federally protected right.

Part 111 then returns to Bush v. Gore through the prism of these precedents. Although the
principle underlying the Rehnquist concurrence is sound, the application is bewildering. The FHorida
Supreme Court’ s construction of Florida law, while in no way dictated by precedent of the plain
language of the statutory scheme, was a a minimum, plausble. The U.S. Supreme Court has
consstently failed to disturb far more questionable state court decisions in the Bouie and Contracts
Clause contexts. Thereisnothing in the Article Il context that demands a more searching inquiry than in
the Bouie or Contracts Clause contexts.

Sound policy reasons support the Court’s prior reluctance to secondguess state court
interpretations of Satelaw. Firdt, asamaiter of judicia adminigtration, permitting chalengesto judiciad
decisons that “change’ the law is highly problematic because many losing partieswill have the incentive
to chalenge dtate court judgmentsin the Article I, Contracts Clause, and Bouie contextsin federa
court. Second, given that judges dways have made law interdtitidly through decisons, distinguishing
which interpretations change the lawv more dramaticdly than othersis quite daunting. Findly, federdism
concerns plainly counse againg exacting scrutiny of state court interpretations of date law, even where
federd interests are a stake. Thus, in comparison to decisionsin related fields, the three Justices
conclusion that the Florida Court’ s decision was so unforeseeable that it changed law is nothing short of
dartling.



Jm Gardner (Western New England)

Paper for FSU Conference on the presidentia election
Jan. 15, 2001

ABSTRACT

THE REGULATORY ROLE OF STATE CONSTITUTIONAL
STRUCTURAL CONSTRAINTS IN PRESIDENTIAL ELECTIONS

State officids are normaly understood to draw their legitimate authority from affirmative grants
of power under their state’ s condtitution. Just as it grants officia power, however, a Sate condtitution is
normally understood to limit and condition it as wdl in ways that conclusvely bind state actors. In the
Bush cases, the U.S. Supreme Court unjustifiably departed from this model, amodd drawn from
sutary principles of federdism that play a sgnificant role in the protection of popular liberty.

State condtitutions serve three main functions: they authorize and empower the tate government
to achieve the public good; they grant the state power sufficient to resst abuses of nationa authority by
the nationd governmert; and they control the state power thus granted by establishing ingtitutions of
governmentd sdf-restraint so that the state government does not become an undue threet to its own
people. Any gtate congdtitution thus strikes a balance between empowerment and restraint of state
government. The way any state polity chooses to strike this balance will depend upon itstrust in
government generdly, and its rdative trust of state and nationa power in particular. The U.S,
Conditution has virtudly nothing to say about how a state may dtrike this balance. Although it protects
adae sdtizens from their own sate government by establishing aminimd leve of individud rights, the
U.S. Condlitution leaves to state congtitutions any decisions about additiond sructurd limitations on
state power.

In the Bush cases, the Supreme Court interpreted Article 11, § 1 and the Equal Protection
Clause of the U.S. Condtitution to create a different system in presidentia eections. These rulings
unjudtifiably disable gtate congtitutions from serving in presidentia eections the sgnificant, liberty-
protective regulatory function they serve on every other occasion in which state power is exercised:
restraining the organs of state government from abusing important state powers.

Article Il authorizes ate legidatures to gppoint presdentiad dectors, but it by no means follows
that in so doing Article Il unmoors state legidatures from the state condtitutiond restraints upon
legidative power that attend its use in every other circumstance. It isnot unusud for the nationa
Condtitution to grant authority which state congtitutions then limit or revoke, and there is no reason to
suspect a different arrangement here. If state congtitutions do not permit state legidatures to exercise
legidative power in away that comports with the requirements of Article 1, then Article |1 provides an
obvious remedy: exclusion of the sat€' s dectors from the presidentia selection process. The Court’s
decisons congtruing the Qudifications Clauses and Article V are consggtent with thisandysis. Those
provisons grant directly to nationd citizens the authority to perform nationa functions, which are by



definition beyond the authority of statesto regulate. In contrast, Article 11, 8 1 grants the authority to
perform anationa function to an organ of state power under state control.

Although couched in the language of equa protection, the Court’sruling in Bush 11 responds to
amilarly misplaced concerns about autonomous state decisions regarding the internal structure of state
government. The Court’s equd protection analysisis entirdy unsatisfactory. The Court’s main concern
seems more like a due process objection to the vagueness of the “intent of the voter” standard, but
vaguenessis a concern under the Due Process Clause only with respect to laws addressed to
individuds, not government officids. When laws are too vague for government officids rdiably to
follow, the problem is one better cast in terms of nondelegation, a separation of powers doctrine. Y et
the U.S. Condtitution has nothing to say about the way a state chooses to divide power on the state
leve, including its choice not to observe a gtrict nondelegation doctrine. Moreover, a state’ s decision to
decentrdize the adminigration of dectionsis aso alegitimate interna structurd decison. To the extent
it isbased on adistrust of state as compared to local power, such avertica disperson of state power
serves as amechanism by which the state polity may protect itself from centrdized sate abuses of
power during statewide eections. The Court’s misguided equa protection andysis unjudtifiably invades
this essentid area of Sate autonomy.



BUSH v. GORE AND THE THREAT OF STATE CONSTITUTIONAL LAW
Robert Schapiro (Emory)

Severd badc interpretive queries suffuse the study of state condtitutional law. What is a date
conditution? How is a state congtitution different from other forms of state law? In the Bush dection
cases, the United States Supreme Court provided federal answers to these questions of state
conditutiond theory. Theinitid per curiam opinion, the questions of the Justices during the ordl
arguments, and the three-Justice concurrencein Bush 11, in particular, set forth adidtinctive vison of the
role of state condtitutions in the state governmenta process and of the place of federd courtsin
overseaing that role. By providing vauable ingght into the Rehnquist Court’ s understanding of sate
condtitutions, the Bush cases illuminate this Court’ s perspective on the New Judicid Federdism. That

perspective appears to be quite negative.

Implicit in the Bush casesis afederd definition of state condtitutiona law. A date condtitution,
the Court suggested, is that on which a state court may not rely in interpreting the state law governing
presdentid dections. Indeed, in the eyes of at least three members of the Court, the state condtitution is
akind of placeholder for attempts by state courts to thwart the will of the state legidature. Itisclearly
invalid, these Justices concluded, for the state courts to rely on the state condtitution in construing the
legidative scheme. Moreover, even when reliance on the state condtitution is not explicit, the federd
courts must review state court interpretation of state law to prevent the state court from rewriting
legidation under the guise of statutory congtruction. The Bush cases thus provided a definition of state
condtitutions that was negative in both a doctrind and a normative sense. From the perspective of the
Federal Condtitution, what is distinctive about a state condtitution is that it cannot be considered in
certain cases, and the reason that this cordon sanitaire must be enforced is to protect the legiddive
scheme from judicid distortion. Apparently, without this federd vigilance, the state condtitution will
become a ready mechanism for judicid usurpation. The proponents of thisvison understand Articlell,
§ 1 of the United States Congtitution as a grant of exclusive authority to the Sate legidatures for matters
related to the sdlection of presidentia electors. Less gpparent isthe source of the inaght that reference
to Sate condtitutions will subvert, rather than promote the legidative will.

The effect of this conception of state governmenta organization is to condtitute the federa courts
as bulwarks of gate legidative authority over presdentid dections, shieding the state legidature from
the interpretive assaults of state courts. To fulfill this function, the federa courts must review state court
interpretations of state law. The Justices bolstered this supervisory conception of federa courts by
noting afew ingtances in which the Court has protected federd interests by refusing to credit Sate
courts congructions of sate law. The style of interpretation employed by the Justices, however, had a
much closer resemblance to a different body of cases that hark back to atime when the Court
commonly indsted on providing an independent interpretation of nonfedera law. The key precedent for
the concurrencein Bush Il was not Martin v. Hunter’s Lessee, but Swift v. Tyson. Such Swift-era
expressonsas “We shdl never immolate truth, justice, and the law, because a State tribund has
erected the dtar and decreed the sacrifice’” would have found a comfortable home in the opinion.



Even the Swift-era cases, though, do not fully capture the character of the Court’s opinions.
The nature of the federd interest that the Court is protecting remains obscure. The concurrence in Bush
Il vindicated a dlamed federd interest in the interna organization of state government. Theinterest at
gtake was not the uniformity of first-order principles of federd law or even nonfedera generd law.
Instead, the federd principle apparently at stake was the freedom of each state legidature to establish
technical eection procedures free from state judicid interference. The structural goa underlying this
federd interest isnot immediatdy gpparent. Nor could the Justices base their action on some principle
of inditutional competence. Perhaps the United States Supreme Court could claim some comparative
advantage in divining generd principles of law. Indeed, the United States Supreme Court may even
have vauable contributions to make in understanding broad principles embodied in Sate condtitutions.
The Court’s specid competence in harmonizing an individual state’ s eection protest and contest
provisons seems, a aminimum, less clear—unless one has strong doubts about Sate judicia
competence.

The image of the New Judicid Federdiam that emerges from the Bush opinionsisthusa
decidedly unfavorable one. Rather than an organic part of the state legdl structure, the state congtitution
appears as akind of unwanted intruder, a cover for unprincipled state judicid activism. Although
presidential eection cases may be rdatively rare, this understanding of state condtitutions and of Sate
courts may bleed over into other areas of federd jurisprudence. The Bush cases suggest that for at
least some members of the Court, state court decisons interpreting the state congtitution may carry a
presumption of illegitimacy. For these Judtices, the New Judicid Federdism gpparently bearsthe
inddible taint of its strongest proponent on the United States Supreme Court, former Justice William
Brennan.



SHOULD WE RETHINK THE ELECTORAL COLLEGE?
Luis Fuentes- Rohwer (Georgetown) & Guy-Urid Charles (Minnesota)

Abstract

“Close presidentia eections,” Polsby and Wildavsky write, “those in which the new president has
only anarrow margin in the tota popular vote, dways lead to renewed public discusson of the merits of
the dectord college, snce close dections remind people of the mathematica possibility thet the
candidate with aplurdity of al the votes will not necessarily become presdent.”12 The 2000
Presdentid eection offers a poignant illudtration of thisview. Thiswas one of the closest presidentia
contests in the history of our republic. Not only that, but it aso brought us a President who failed to
garner the support of amgority of voters.

Thus, unsurprisingly, the calsfor reform have poured in Since the recent dection debacle. Y et none
of the recent proposals for reformisnew. Cdlsfor reform—including abalition of the Electora
College—have been made loudly and often since the implementation of the College over two centuries
ago.13 Inlight of the steady proposds for reforming the Electora College, the fact that the College
remains the mechanism by which we sdlect our Chief Executive is nothing short of remarkable. I
history is any guide, current proposds for reforming the College will soon fal by the wayside until, as
Polsby and Widavsky noted, the passage of yet another close eection.

Inlight of this history, we have avery particular god in mind. To be sure, the Electord College has
been subjected to close examination from anumber of different angles. It is dso true that many
proposals have been made cdling for its reformation if not abolishment. In this vein, precious little may
be said or written that might break new ground. This paper looks instead to one aspect of the debate
that has received scant attention through the years: the effect of dectora reform from the perspective of
voters of color. More specifically, this paper examines proposals to reform the Electoral College from
the perspective of the impact that these proposals would have on voters of color.

12 NeLsON W. PoLsBY AND AARON WILDAVSKY, PRESIDENTIAL ELECTIONS: STRATEGIESAND STRUCTURES OF AMERICAN
PoLiTics 244 (10" ed., 2000).

13 See RoBERT M. HARDAWAY, THE ELECTORAL COLLEGE AND THE CONSTITUTION: THE CASE FOR PRESERVING FEDERALISM
141 (1994) (“Thereis no exact account of the number of proposals and alternatives for electoral reform that have been
introduced in Congress since the time of the Constitutional Convention. Estimates range from no less than 500 to over
700."). For thetext of the various reform proposals, see ALEXANDER M. BICKEL, REFORM AND CONTINUITY: THE ELECTORAL
COLLEGE, THE CONVENTION, AND THE PARTY SysTEM 97-116 (1971).



Isthe Twelfth Amendment Relevant?
Sandy Levinson and Ernest Y oung (Univergty of Texas)

The Twefth Amendment is the Rodney Dangerfield of the Congtitution: It gets no discernible
repect. Itisrarely the subject of scholarly andysis--though one of us has labeled one of its features the
"stupidest” aspect of the Congitution--and is certainly never the subject of classroom discussion. Only
professors of condtitutional law--and probably not al of them:--could even identify the Amendment, at
least prior to the recent unpleasantness.

To some extent, of course, the Amendment smply duplicates the original Condtitution of 1787,
particuarly with regard to establishing the Electorad College as the basic mechanism of presidentia
selection and requiring that eectors vote for at least one person who is not an "inhabitant” of the
elector'sown state. The Amendment did change the origind Condtitution with regard to the basic
structure of the election insofar as it established formally separate races for the presidency and vice-
presdency. Moreover, it changed the procedures by which deadlocks in the College would be
resolved by Congress. To some extent, then, our discussion below, as well as our title question, refers
to agpects of the origina Congtitution as well as the pecific changes indituted by the Amendment.

We view our project less as an exercise in normative jurisprudence--i.e., what does the
Condtitution, correctly interpreted, require with regard to certain issues?--than as an inquiry about the
circumdances in which the community of trained conditutiona anaysts and the surrounding community
of commentators and pundits do (or do not) pay attention to one or another congtitutiona argument.
One can, of course, view the "marketplace of ideas’ as a perfectly functioning market, in which only
meritorious ideas will gain credence; as Holmes (or Richard Posner) might have put it, the best way of
identifying ideas worthy of respect isto determine which in fact dominate the marketplace. Less happy,
though, we suspect, more true, is the possbility that the marketplace of idess, like dl markets, hasits
own digtortions and blind spots, so that the ignoring of certain arguments by opinionmakers within the
market says more about the sociology of the market than it does about the quality of the idess.

In any event, we want to discuss two sections of the Twelfth Amendment that are thought by
some to be relevant to the recent eection. The first--and for most people, the more fanciful--isthe
possibility thet the casting by Texas eectors of their votes for both George W. Bush and Richard
Cheney violated the condtitutiona command that they must "vote by bdlot for Presdent and Vice-
President, one of whom, at leadt, shdl not be an inhabitant of the same state with themsalves™ It isnot
clear, that is, that Cheney and Bush were indeed "inhabitant[g]" of different tates. We bdlieve, though,
that there are plausible--i.e., non-frivolous, wel within Rule 11--arguments that Cheney, like Mr. Bush,
was a Texan and, therefore, that the bar of the Twelfth Amendment meant that Mr. Bush did not in fact
gain amgority of the dectora vote. Asadready suggested, we are aware that most condtitutional
andygs find thisamogt literdly incredible and some, no doubt, would find it covered by Rule 11. We
want to explore whether this disdain is justified and, indeed, to take this section of the amendment
serioudy enough to explore what meanings might be given the term "inhabitant” under different moda
approaches to the Condtitution. (The use of theterm "moda," of course, is a giveaway that we will be
gpplying some of the gpproach to condtitutiond anayss identified with our colleague Philip Bobhbitt.)

The other section we want to discuss involves congressiona resolution of eectora college
deadlocks. The question here is whether one can legitimately read that section as a "textud



commitment” of eectord-vote controverses to Congress, leaving courts with literally nothing to say
about such matters. If that reading is possible, then an obvious question isto speculate on why the
Supreme Court gpparently did not take it serioudy when resolving the issues presented in Bush v. Gore.
Given the fact that the two of us have rather different views about the merits of that decision, we want
to emphasize once more that our contribution, such asit is, is andytic rather than normative, whatever
problems might obvioudy be raised by that digtinction.



