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Westway and the Challenges of Regulatory Fragmentation
Professor William W. Buzbee

I. The Westway project: introduction and anatomy of an environmental dispute study

This presentation draft is a small and quite preliminary part of a larger multi-year
research project that I hope eventually to turn into a book. The book’s working title is Westway,
New York, and Environmental Law’s Terrains. The latter half of this colloquium draft,
discussing regulatory fragmentation challenges, may end up a stand-alone chapter in the book, or
may in fact be broken out as a freestanding paper, less focused on Westway, in which I set forth
my typology of types of regulatory fragmentation and their implications.

I have several goals for the Westway book. The first is to tell the story of the 1970s and
1980s proposed Westway highway battles, focusing primarily on environmental law disputes,
but situating those battles into their larger political and cultural context. Westway was the name
given for a proposed few mile highway project along Manhattan’s West Side. Westway would
have been placed substantially in the Hudson River, in newly built tunnels with a new park
overhead. This new park and elimination of the barrier of the former elevated West Side
Highway were expected to help revitalize the area and enhance real estate values along
Manhattan’s West Side. Among many problems facing the project and policymakers were a
struggling mass transit system and the presence of overwintering fish, especially striped bass, in
the areas designated for Westway landfill. In the end, through persistent and capable action by a
few citizen activists and attorneys, and due especially to a federal judge willing to enforce the
law, the project was stopped. For project proponents, consisting of virtually all of the major
elected politicians with a New York constituency, this was a debacle and loss for the city. For
opponents, the judicial and ultimate political victory were vindication of the rule of law and
power of federal environmental laws. The Westway story is remarkable in itself.

My second goal, but probably my main motivation, is to use the Westway story as a
means to introduce readers to the many terrains on which environmental goals and battles are
fought, as well as the huge chasm between articulating environmental goals and devising
effective regulatory means to achieve them. I’ve often been struck by how otherwise
sophisticated lawyers, law students, professors, political scientists and other academics, as well
as citizens in general, have little if any comprehension about how environmental laws work.
Goals and mandates are often the focus, with little attention to how regulatory schemes intersect
and work in reality. Where one finds sophisticated legal analysis accessible to those not already
expert, it often focuses on the micro-pictures of, for example, the likely implications of particular
regulatory provisions. My goal is to present and grapple with the complex and often fragmented
institutional frameworks through which, and sometimes in spite of which, environmental goals
are translated into implemented reality. Regulatory complexity, fragmentation and overlap are
themselves worthy of analysis. The Westway case study provides a valuable narrative for
examination of these complexities and comparison of this case history to prominent theories
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about politics, law and environmental policy.

My third goal is to offer a kind of legal study that is perhaps too seldom offered in the
law. Rather than survey the Westway battle from afar, or perhaps through a judge-centered view
where legal decisions are the chief if not only source referenced, I am more focused upon how
Westway’s many stakeholders actually sought to pursue their often disparate goals in this
complex legal environment. Regulatory, legal and political decisions by government officials
are undoubtedly significant events in this story, but perceptions, strategies and arguments of the
many stakeholders will be a sustained attribute of this project. I thus have sporadically been
reviewing a decade’s worth of litigation legal files pulled from a federal court warehouse. I have
also sought to reconstruct the major political and regulatory actions that occurred. To enrich my
understanding and also be sure not to misunderstand why certain events occurred, I have also
been interviewing many of the key actors, including the district judge who issued the two key
opinions in the case and presided over innumerable hearings, motions and two lengthy trials over
Westway and its environmental impacts. Others interviewed include citizen activists, elected
officials such as Ed Koch, the then Mayor of New York City, attorneys who worked on the case,
and the journalist who was perhaps Westway’s most pointed critic, Sidney Schanberg, then of
the New York Times. Where stakeholders are not available for interview, recourse to
newspapers, public documents and paper records provide additional statements and historical
context.

I therefore for purposes of this presentation provide this explanatory introduction about
the scope of this project, a brief recounting of the Westway story, and a preliminary cut at
analysis of the challenges presented by regulatory fragmentation. Other chapters that I will not
present at this time will introduce readers to issues such as administrative law wrinkles, the
implications of scientific uncertainty in devising regulatory policy, the press and environmental
policy, the merits of roadblock versus more flexible regulatory strategies, the role of citizen
litigation, and the role of the federal judiciary.

During our discussion together, I welcome both general comments about this project as

well as comments focused on the Westway story or regulatory fragmentation chapter. This is all
quite preliminary, so I truly seek guidance, criticisms and feedback.
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II. The Westway Story

The Westway saga has become a shorthand for a wide range of views of environmental
law, regulation and politics. As its historical essence has been simplified and distilled with the
passage of time, many of its complexities, historical contingencies, and realities have been lost.
It may offer limited lessons due to those complexities and contingencies, but it does illuminate
much about how environmental laws and regulations work in the post-1970s era. Top-down
pursuit of projects with little regard to meddlesome details like environmental impacts or
opponents’ views is no longer a prudent option. Modern federal environmental laws provide a
wedge to break apart durable New Deal coalitions that for decades had supported major
infrastructure projects, especially federally funded highway and transportation projects. This
reexamination of the Westway story also reveals the importance of hubris, human strategic error
and imprudence. It may be easy to blame “the law” or wacky environmentalists for this project’s
defeat, but both rational legislative designs and poor strategic calls by Westway’s proponents
better explain the project’s demise. This section provides only an overview of the Westway
story. For anyone already immersed in the Westway controversies, omissions and
simplifications will be readily apparent.

Westway’s inception can be traced to two key events, one local and one federal. When
large chunks of the elevated Miller Highway (also often referred to as the West Side Highway)
started falling and imperiling this major New York City transportation artery, a transportation fix
was inevitable. The other key event was from years earlier. The federal government in the
post-New Deal era became centrally involved in funding construction of interstate highways.
The allure of federal dollars to provide substantial local patronage and fund urban improvements
encouraged cities like New York to think big, but at little local cost. If New York City could
add this transportation route to the interstate system, Federal-Aid Highway funds would be
available.! Westway grew out of this confluence of genuine transportation need and the promise
of federal funding.

The plans developed were grand. City and state planners came up with a plan that would
brilliantly avoid disruption of already vested property interests in the adjacent neighborhood,
would qualify for federal funding, and would also provide new Manhattan acreage and a park.
Massive landfilling in the river would create 200 new acres of land. Piers, shoals and flowing
river would be replaced. A new interstate highway link would go under this new landfill,
freeing access to the river and a new park that would sit above the highway.? The highway itself
would have been 4. 1 miles long. This presented what surely looked like a win-win situation for
the city, its citizens and its business and labor interests. Short and long terms jobs would be

'Albert Butzel, Recapturing New York City’s Waterfront, Part I: The Demise of
Westway and the Birth of the Hudson River Park, 13 Envtl. Law in N.Y. 217, 218 (Dec. 2002).

?Paul R. Pescatello, Westway: The Road from New Deal to New Politics 4-6 (January
1986) (Cornell U. Doctor of Philosophy dissertation)
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created, adjacent real estate would leap in value, an unsightly highway would be buried, and
citizens would have a new river-edge park to enjoy. This initial conception was estimated to
cost $2 billion, with 90 percent paid for by federal dollars.” It was often stated to be the most
expensive highway segment ever proposed in the world.

Further consultations, now including federal officials, led to addition of this road segment
to the interstate highway system. The West Side Highway Project, a city-state joint project,
subsequently was created in 1972 to move this plan to implemented reality. During this
planning process, several variants on what would soon become known as Westway were on the
table. These alternatives ranged from modest repair and replacement efforts to the “outboard”
option that would include the landfill, buried highway, and park plan. With some minor
changes, the “modified outboard” plan became the leading Westway proposal. This was the
most costly of the options and most environmentally disruptive, at least in its water impacts, but
also provided the largest array of benefits to the city. Many purely local benefits would be paid
by the federal government at a rate of 90 cents on the dollar. Furthermore, assuming
construction funding followed past practices, escalating costs during the process of actual
construction would continue to be paid by the federal government at the same ninety percent
rate. Thus, although the intial estimated cost was approximately $2 billion dollars for this
project, its actual costs could easily have reached in the $4-6 billion range.* This would have
provided such a boon for local interests of virtually all kinds that proponents originally did not
anticipate local opposition, but wondered instead about environmentally oriented federal
agencies. It appeared to be a textbook example of what Alshuler and Luberoff call, “Do No
Harm Planning,” in which “even projects of the sort that had traditionally been most disruptive,
such as new expressways and airports, should be sited, designed, and mitigated so as to leave no
victims in their wake.” Westway “managed to avoid nearly all existing homes, parks, and
major business structures,” while also creating huge opportunities for patronage, employment,
and creation of a park.’

Such optimism about local sentiments quickly proved baseless. New York City was in
the early 1970s in the midst of a fiscal crisis. That crisis of course could have weighed in favor
of accepting any federal handouts, but part and parcel of that crisis and a degraded quality of city
life were mass transit woes. The subways in New York City have always carried far more
passengers that do city roads and highways, but those subways were suffering from a multitude
of maintenance problems.

*Butzel, supra note .

‘Boston’s “big dig” project experienced even more egregious cost overruns, so far
costing more than three times its original estimated costs, but with the federal government
footing most of the bill. See Alan Altschuler & David Luberoff, Mega-Projects: The Changing
Politics of Urban Investment 116-20 (2003).

>Altshuler & Luberoff, at 230.
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By the time Westway’s proponents had refined their plans and solidified their supporting
coalition, Congress had amended the Federal-Aid Highway Act in accordance with efforts of
Representative Bella Abzug. States could now withdraw urban segments from the Interstate
System, such as the already designated Westway corridor. They could use those dollars as a
“trade-in” for mass transit projects. The federal Westway dollars thus suddenly had two
potential end uses: Westway in all of its “modified outboard” glory; or modest road repairs and
investment in mass transit improvements. This “trade-in” alternative proved among the chief
motivators for Westway opponents.

Westway’s chief opponents were led, or at least most effectively represented, by a citizen
activist, Marcy Benstock. Benstock had worked with Ralph Nader and had by the 1970s
become an astute political actor. She formed an organization called the “Clean Air Campaign.”
Assisted at several stages in the protracted Westway battles by highly effective counsel, she
proved to be a tenacious adversary able to defeat a virtually unanimous set of state and local
leaders advocating Westway. Mayor Koch ruefully laughed when discussing Benstock’s
effective work, stating that “they were very smart . . . [to defeat Westway] they had to have
beaten the unions in Congress. But to their great credit. I mean I admire their competence.
They beat the unions and the banks and the advocates for Westway.”

Among the lawyers working alongside Benstock were Albert Butzel, who had just
succeeded in defeating a major infrastructure project in one of the first federal environmental
litigations, the Storm King litigation. She also worked with a young lawyer, Michael Gerrard, in
an array of meetings and fora where Westway was the subject of discussion. He later became a
partner at the environmental law boutique, Butzel & Cass, later renamed Berle, Kass & Case.
Gerrard is now an environmental law partner at Arnold & Porter and prolific environmental law
scholar. Butzel led the litigation efforts through 1984, when two young lawyers at Berle, Kass &
Case took over those efforts on a pro bono basis. The lead lawyer was Mitchell Bernard, now a
litigator at the Natural Resources Defense Council, joined by Jean McCarroll, now a real estate
lawyer in New York City. Despite broad federal, state and local support for Westway, several
federal agencies were at least for a time allied with the citizen environmentalists, repeatedly
voicing their opposition to the Westway project. New York State’s Department of Conservation
also initially denied an essential air pollution permit, as discussed below.

Benstock’s organization, capably assisted by these lawyers and occasionally joined by
other organizations, pursued a sequence of legal strategies to defeat Westway. These efforts
initially had as their explicit goal defeating Westway and redirecting trade-in funds principally to
the mass transit system. Later, after those efforts proved effective to cause delay, but not to
defeat the project, attention turned to water and fishery impacts.

A. The Clean Air Act challenge

In over ten years of regulatory and judicial skirmishing, an array of challenges were
raised. The first tactic was to point to the discriminatory impact of funding a highway over mass
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transit, where transit serviced a far more numerous and racially diverse population. This first
attack was an early version of what subsequently came to be known as an environmental justice
(or racism) argument. Westway opponents claimed that a “practicable alternative” to Westway
was a modest road repair and mass transit investment. For a fiscally strapped city and populace
confronted every day with often decrepit subway conditions, this alternative was appealing. For
the more concentrated interests typically supporting major infrastructure projects—unions, banks,
real estate interests, and politicians—this alternative was anathema. The initial legal hook
utilized by mass transit proponents was to argue that permitting Westway would violate New
York City’s Clean Air Act obligations. Under New York City’s State Implementation Plan, the
City had to adopt enforceable strategies to protect air quality. Among the measures in the SIP
was an “indirect source permit” program. New York State, which administered the Clean Air SIP
and permitting process, would have to determine that permitting Westway, or other “indirect
sources” such as parking lots, would not attract new cars and pollution to the area, thereby
exacerbating several areas of City nonattainment with the federal National Ambient Air Quality
Standards.

This challenge largely turned on whether easier transportation flow would bring an
increased number of cars onto the highway and possibly into New York City. Project
proponents conceded it would bring many thousands of new cars onto the Westway itself, but
claimed that with improved traffic flow, ventilation systems and the tunnel construction, the
project would either be air quality neutral or improve the air. Benstock and her lawyers
challenged these assertions, claiming increased numbers of cars would drive into the city and use
underutilized parking lots. This would add to city congestion and degrade the air. As this permit
application was pending before the state, the regional director of US EPA for the region, Eckardt
Beck, stated he disapproved of Westway.® While he was not at that moment deciding on a
permit, US EPA oversees state SIP planning and compliance. To the consternation of federal,
state and city officials, the New York State DEC commission, Peter Berle, denied the permit
after finding that New York State’s Department of Transportation, the permit applicant, had
failed to carry its burden.

In this setting of political hardball and with billions in potential benefits (and patronage)
at stake, both federal and state leaders acted. If the law was a hindrance, at least new
decisionmakers might utilize their discretionary latitude to grant Westway project applications.
Beck was reassigned to Washington and replaced by an administrator expected to be more
amenable to Westway. Berle was forced to resign and he too was replaced with a more
congenial official. The permit application heard a second round of testimony that included
some modest project revisions to address air concerns. This time the DEC granted the permit
and US EPA took no action under its SIP reviewing authority.  The underlying law and
regulations were not changed, but the personnel changes did the trick.

B. The NEPA and Clean Water Act challenges

%Pescatello, supra note at 267-68.
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While the Clean Air Act challenge was underway, opponents also were scrutinizing other
regulatory requirements. Give the scale of this project, the Army Corps of Engineers, which
would have to grant at least one essential permit for Westway, the Section 404 dredge and fill
permit under the CWA, as well as a permit under Section 10 of the Rivers and Harbors Act,
proceeded to prepare an Environmental Impact Statement.” While the COE link to the project
was the forthcoming Section 404 and Section 10 permit applications, its EIS under NEPA had to
look at the full array of direct and indirect effects of the project, as well as resulting cumulative
harms.

By this time, the Supreme Court’s interpretations of NEPA had substantially curtailed
NEPA’s broad and aspirational reach. NEPA itself required nothing more than full and
forthright public disclosure of the proposal, alternatives to the proposal, effects of the proposal
and its alternatives, and mitigation measures that could be adopted. The Court had made
abundantly clear that while NEPA has substantive goals of protecting the environment, its means
to that end are purely procedural. Under NEPA, with adequate and honest analysis, a project
could proceed even if its effects were significant.

Interviews, press coverage and past analyses of Westway, however, err in describing
Westway’s demise as attributable to imprudent failures to disclose under NEPA, a statute
sometimes characterized as a “paper tiger.” NEPA obfuscation and evasion were critical to the
project’s later federal court rejections, but these NEPA breaches were not lacking in rhyme or
reason. The Clean Water Act’s requirements under Section 404, as then interpreted and
arguably expanded upon in binding federal regulations, created a near total ban on unnecessary
“dredge and fill” operations where those operations would cause a significant degradation of the
water habitat, especially harms to fishery resources. It was this failure to concede fishery
impacts and their apparent unavoidability that proved fatal to Westway.® Significant fishery
harms were a reality that virtually precluded approval of Westway, unless special statutory
amendments specific to Westway permitted the project.

The fishery impact issue appears first to have been raised by EPA Administrator Beck,
before his strategic reassignment to Washington, but the issue of Hudson river fisheries had been
given a substantial airing in the earlier Storm King case” While the air Indirect Source Permit

"Actually, the initial EIS was not prepared by COE, but adopted by it in contravention of
usual NEPA practices. Several other water-related challenges were also pursued, but the
combination that proved successful was scrutiny of NEPA analysis, coupled with underlying
CWA Section 404 strictures.

¥See supra for citation and discussion of those regulations.

’See Steven R. Weisman, Delays on Westway Assailed by Adams in Call for Action, The
NY Times, Dec. 14, 1978, Sec. B, p. 8, col. 1 (discussed in Pescatello).

Buzbee-Westway: Preliminary Draft, Not for Citation 8



application was pending, three federal agencies officially voiced their objections to the Westway
project. The Fish and Wildlife Service, the National Marine Fisheries Service, and EPA all
objected based on threatened fishery impacts. Under applicable regulations, such impacts were
to be avoided wherever possible, and these agencies’ views were to be given great weight by
COE in its analysis and ultimate decision.

Despite calls for greater analysis of fishery impacts and citizen calls for a new or
supplemental EIS due to the passage of three years since the EIS had been prepared, the District
Engineer granted the CWA and RHA permits. Due to the three federal agency objections, this
determination had to be elevated first to the Division Engineer and later to the Washington-based
Chief of Engineers. Although the COE at all three stages granted the requested permits, the
underlying Final Environmental Impact Statement, or FEIS, contained significant flaws. Those
flaws led to Westway’s initial rejection in a case brought by the Sierra Club and Clean Air
Campaign, assisted by Butzel, in June 1979.

The objecting agencies and later citizen challengers focused on claims in the FEIS that
the Westway area was “biologically impoverished” and “almost devoid of macrooorganisms.”'
A supplement to an underlying Technical Report on Water Quality contained conclusory
language consistent with these conclusions. The problem for Westway proponents was the
reality reflected in the intial Technical Report itself. It found “many macroorganism” and an
“unexpected benthic community.” Due to the objecting agencies’ views, an additional study
was undertaken in 1979-80. This study also contradicted common layperson views that the
Hudson was polluted and lacking in environmental value. This second study found an especially
high concentration of juvenile striped bass in interpier areas that would be displaced by the
Westway landfill. Data reported internally and discussed in meetings with COE representatives
showed the area to be by far the most significant overwintering area for striped bass. As
reported in a contemporaneous memo made in one of those meetings: “the potential loss could be
significant in terms of direct population losses and subsequent adverse effects on the level of
future stocks of the species in the question for the lower Hudson area.” !

The final supplemental study report, however, contained less dire predictions. The COE
Chief Engineer, after seeing at least this supplemental study report and earlier documents,
granted the permit. Shortly thereafter, in an unusual endorsement ruling declining to exercise its
Section 404 veto right, acting EPA regional administrator Charles Warren basically conceded
such a veto and elevation would be a futile act.

The case went before United States District Court Judge Thomas Griesa, a judge
appointed by Republican President Richard Nixon. Griesa had previously been a partner at a

FEIS at 263, discussed in Pescatello at 287; Butzel at 219.

"Sierra Club v. United States Army Corps of Engineers, 541 F. Supp. 1367, 1374-75
(1982), aff’d in part, reversed in part, 701 F.2nd 1011 (2™ Cir. 1983).
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large corporate law firm in New York City. Nothing in his background indicated that he was an
ardent environmentalist or anti-development. His reputation was as a no-nonsense judge with an
irascible and sometimes impatient streak. He could at times be quite active in asking his own
questions during court hearings.

The Benstock-Butzel attack centered increasingly on fishery impacts. By examining the
FEIS and its underlying documentation, as well as by further seeking and reviewing underlying
environmental consultants data and memos, they painted a convincing picture of willful
inaccuracy in the FEIS. The underlying data and notes simply did not support the bland EIS
assertions about the area’s environmental insignificance. Despite the abundant contradictory
data, the COE had neither supplemented nor corrected the FEIS with its assertions about the
Westway area being a “biological wasteland.” While it appears that some if not many COE
employees knew that there was little if any basis for this assertion, and hence arguably made a
decision with knowledge of the true facts, the public document on which it, other agencies, and
the public was expected to rely retained this misleading discussion.

Once Judge Griesa was presented with abundant evidence of the underlying reality and
its inconsistency with the FEIS, he held a trial to determine the adequacy and accuracy of the
FEIS. As he repeatedly found in his ruling after trial, the Westway FEIS contained numerous
falsehoods that rendered the approvals invalidly issued. He enjoined the project, pending
preparation of a Supplemental Environmental Impact Statement rectifying the FEIS flaws. He
also included a restraint on further federal funding of state Westway project exploration and an
unusual requirement that any further Westway consideration and analyses be accompanied by
rigorous record keeping, all overseen by a special master. Due to COE’s reliance on the deeply
flawed EIS, Judge Griesa also invalidated the CWA and RHA permits.

The Second Circuit affirmed many of Judge Griesa’s ruling, most significantly his
demand for another EIS analysis of water impact issues and most of his special record keeping
requirements. Several other elements in his ruling were rejected, leaving the focus on the
Section 404 permit and the new environmental analysis.

On remand to COE and other agencies involved in Westway, a new investigation ensued.
Following the advice of a specially convened panel of experts, the District Engineer
recommended a nineteen month study of fishery impacts. Under pressure from Governor
Cuomo, however, the COE central office shortened that new review to a mere four months.
Once again, politics prevailed over facts and more technocratic inquiry and expertise.
Nevertheless, reality has a way of causing trouble, even when the political winds are to the
contrary. The Draft Supplemental EIS (DSEIS), following extensive discussion of the
significance of the proposed Westway landfill area, also found that Westway could have
significant adverse impacts on the striped bass fishery. After discussing several scenarios, it
stated that “it would thus be imprudent to consider any such habitat loss as projected by the
Westway landfill to be minimal, insignificant, or sustainable at current population levels. Some
measurable long-term reduction in the overall stock along with a reduced recovery would be a
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reasonable expectation.”'? Taking into account cumulative impacts of other projects in the area,
more pessimistic appraisals were reiterated, leading to a final overall conclusion that “the site’s
loss would be a significant adverse impact to the Hudson River stock of this species . . . .”"

Somehow, however, between the DSEIS and the FSEIS issuance a few months later, the
prediction of significant impacts and underlying discussion was changed to reach almost
opposite conclusions. The necessary permits were once again granted. Despite the special
record-keeping requirements upheld by the Second Circuit, no notes or record explained this
reversal of conclusions. Once again, the Sierra Club and Clean Air Campaign again went to
Judge Griesa, and again he wanted to find an explanation for the change and the absence of
explanatory notes.

Much as in the first trial, close scrutiny of depositions, documentary review and trial
testimony and cross examinations revealed that the FSEIS language change had no underlying
factual basis. Critical witnesses for the Westway proponents conceded that they had no
particular basis for optimistic predictions about fishery impacts. Key government witnesses
backed off of key claims about Westway’s minimal impacts. Factual claims turned out to be
mere conjecture. Little testimony shed light on the critical question of why draft to final
supplemental environmental impact statements were changed on the central question of
Westway’s effects on fishery resources. Over a several week trial, judicial exasperation and
government witness desperation became increasingly apparent.

Judge Griesa again invalidated the COE actions, finding the FSEIS to be arbitrary and
capricious and accompanying permit grants therefore unlawful. His opinion, and the underlying
briefs, also sharpened the analysis of why such official prevarication had occurred yet again.

The EPA Section 404 guidelines, regulations binding on EPA and COE, were clear in their
import. They stated that “Fundamental to these Guidelines is the precept that dredged or fill
material should not be discharged into the aquatic ecosystem, unless it can be demonstrated that
such a discharge will not have an unacceptable adverse effect either individually or in
combination with” with other activities. It further stated that “no discharge of dredged or fill
material shall be permitted which will cause or contribute to significant degradation of the waters
of the United States.” Included in such effects were adverse effects on “aquatic system
diversity, productivity and stability. Such effects may include, but are not limited to, loss of fish
and wildlife habitat.” Such discharges were not permitted if there was an “practicable
alternative.”' For Westway proponents, the obfuscated fishery impact language was thus not
ridiculous covering up for no purpose, but a necessity if Westway was to have a future. It was
doubtful that a permit grant could be upheld given the underlying data about the Westway site

2614 F. Supp. at 1493.
P1d. at 1494-95.

1440 C.F.R. Part 230, sections 230.1, 230.10, subsection c, and 230.10(a).
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and binding regulations.
C. The appeal and congressional endgame

The Second Circuit again upheld most of Judge Griesa’s ruling, but rejected a permanent
injunction Judge Griesa had issued. Between the time of Judge Griesa’s 1985 ruling and the
Second Circuit partial affirmance, however, the Westway battle moved to Washington. New
Jersey representatives, concerned that a Westway project might lead to denial of their own
waterfront projects, moved to cut off federal Westway funds. More significantly, in a
remarkable powerplay that citizen advocate Benstock calls “the highlight of [her] life,” Westway
opponents succeeded in enacting a legislative deadline for trade-ins of Interstate highway
dollars. New York City now stood at risk of losing Westway and the alternative of federally
funded improved mass transit. Confronted with this difficult choice between long odds on a
reversal of Judge Griesa’s order and losing all federal dollars, Mayor Koch and Governor
Cuomo surrendered, accepting the trade-in dollars.

A scaled down project called Hudson River Park, combined with a more rudimentary
highway resurfacing, are now underway in the area. This Park, too, has engendered citizen
opposition, but no litigation has been filed attacking it for failure to prepare any EIS. Its
prospects hinge largely on finding government and private funding to build paths, refurbish
piers, and build a smaller scale river-edge park.
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ITI. Westway and Regulatory Fragmentation Challenges

Westway’s history reveals a mixed set of lessons about the efficacy of the complex
interrelationships and fragmentation that characterize United States environmental law. Part of
the mixed nature of these lessons springs from diverse views about outcomes of the Westway
controversy. For advocates of grand urban revitalization projects, such as Senator Moynihan,
Westway’s defeat on environmental grounds was an unfortunate debacle. The fish were viewed
as a flimsy and insignificant pretext for an anti-highway coalition. For mass transit and
environmental advocates, the ability of a few environmentalist citizens and attorneys, armed with
powerful federal laws and regulations, to defeat a political juggernaut confirmed the wisdom of
our regulatory frameworks. The “rule of law” prevailed over power politics and patronage,
setting the stage for benefits to both the environment and popular interest in mass transit
improvements.

This chapter uses the Westway controversy to illuminate ways this story confirms
environmental federalism scholarship expectations, as well as ways the story reveals the
insufficiency of a mere federal versus state view of environmental law’s workings. In reality,
especially in the context of urban environmental battles, one finds vertical legal layers, with
federal, state and local officials all getting in the picture, with each responding to different legal
restraints, institutional frameworks, and political and economic goals. At each level, horizontal
fragmentation among multiple lawmakers and enforcers is also the norm, with federal agencies
particularly notable in their different subject turfs and goals, perceptions, and regulatory cultures.
The citizen role, now ensconced in the law, is also unusual and often misunderstood by many.
Finally, despite legal frameworks typically dividing statutes, goals and implementation by media
such as air or water, or by narrow goal, such as protecting endangered species, projects such as
Westway inevitably implicate multiple bodies of law. This fragmentation of legal terrains,
lawmakers and enforcers, and of regulatory schemes and strategies, is in large part a reflection of
regulatory federalism. This fragmentation reflects more than just federalism, however. Multi-
terrain regulatory battles result from the particular way our environmental legal schemes have
developed.

Consistent with scholarship on environmental federalism, the Westway narrative suggests
the powerful influence of institutional context for key decisionmakers. Most decisionmakers
hewed closely to expected roles and few were willing to buck institutional imperatives due to
contrary legal frameworks or personal values. Virtually the only institutional actors revealing
concern with broad environmental repercussions were federal actors creating or enforcing
generally applicable frameworks protecting environmental amenities such as fish, and a small
handful of citizen activists and their lawyers. Of course, critics of Westway’s outcomes and
citizen activism view the citizen role with skepticism, assuming frequently that litigation focused
on fish, for example, had other underlying motivations. At the level of particular decisions on
this major infrastructure project, concern with less tangible and more remote concerns such as
fishery impacts and long-term mass transit maintenance was virtually absent among most
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government actors. Immediate local interests loomed far larger.
A. A regulatory fragmentation and overlap typology

The recent wave of scholarship on federalism, especially that provoked by the Supreme
Court’s recent active revision of the bounds of federal and state governmental power, tends to
focus on constitutional constraints on federal authority. In the environmental arena, debate
focuses generally upon federal and state proclivities, especially in battles over the “race to the
bottom” rationale for federal regulation. Some scholars emphasize the importance of providing
states with latitude to use their particular resources to balance environmental and other goals.
They see disregard or disdain for environmental protection as unlikely or at least a legitimate
choice for state and local actors. Others have convincingly gathered data and arguments
showing how states and local governments are more likely to sacrifice environmental protection
for shorter term, more immediate gains such as tax revenues, employment, and other earmarks of
economic vitality. Other literature, also triggered by judicial developments, examines the
particular parameters of federal and state power under delegated program regimes handing
federal regulatory primacy to states which, in turn, tailor their implementation and enforcement
to their contexts and priorities.

Underdeveloped in the world of environmental law and federalism scholarship is ways of
thinking about the implications of regulatory fragmentation and overlap that are pervasive
features of environmental law schemes, yet are not captured adequately by the usual federal-state
paradigm. Here, as in many other areas of analysis, the lack of suitable language or simplifying
analytical constructs may blind analysts to equally significant attributes of our political and legal
structures. This discussion suggests that environmental law, as confirmed in the Westway story,
presents at least four distinct forms of regulatory fragmentation: temporal, vertical, horizontal (or
subject), and institutional fragmentation. By “fragmentation,” this discussion refers to the
divisions of regulatory authority. Sometimes this fragmentation is found in the form of authority
intentionally divided among several actors either vertically or horizontally, while in other
settings authority may be allocated in a distinc