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Books:

TOXIC TORTS: CASES AND MATERIALS, (Thomson West Publishing, forthcoming 2010) (with
Andrew R. Klein, Joseph Sanders, and Michael Green).

ENVIRONMENTAL LAW IN CONTEXT: CASES AND MATERIALS (2d ed. Thomson West, 2008; West
Publishing 2005).

TEACHER’S MANUAL: TO ACCOMPANY ENVIRONMENTAL LAW IN CONTEXT (West, 2005)

THE CLEAN WATER ACT AND THE CONSTITUTION (2d ed., Environmental Law Institute, 2009; 
Environmental Law Institute, 2004).

Chapters:

Sustainable Governance Institutions for Estuaries and Coasts in ECOLOGICAL ECONOMICS OF
ESTUARIES AND COASTS (forthcoming 2010) (with J.B. Ruhl).

Standing and Procedural Due Process in JIM MAY, ED., CONSTITUTIONAL ENVIRONMENTAL
LAW (American Bar Association, forthcoming 2010).

The Atmosphere, the Oceans, Climate Change, and Ecosystem Services, in WILLIAM H.
RODGERS, ED., GLOBAL WARMING READER (Carolina Academic Press, forthcoming 2009).

Should There Be a Constitutional Right to a Clean and Healthy Environment?, in
ENVIRONMENTAL GOVERNANCE (Amicus Books, forthcoming 2008).

Oceans and Estuaries: The Ocean Commission’s Unfulfilled Vision, in JOHN C. DERNBACH, ED.,
AGENDA FOR A SUSTAINABLE AMERICA (Environmental Law Institute, 2009).

Environmental Citizen Suits, Private Attorney General, Rapanos v. United States and Solid
Waste Agency of Northern Cook County v. U.S. Army Corps of Engineers, in ENCYCLOPEDIA
OF THE SUPREME COURT OF THE UNITED STATES (Gale, 2008).

Coastal Water Quality Protection, in DONALD C. BAUR, TIMOTHY EICHENBERG, & MICHAEL
SUTTON, EDS., OCEAN AND COASTAL LAW AND POLICY (ABA, 2008).

Fishers, Divers, Scientists, Lawyers, and Marine Protected Areas: The U.S. Experience in
Protecting Coral Reefs, in TOURISM IN MARINE ENVIRONMENTS (New Zealand, 2008).



Oceans and Estuaries, in JOHN C. DERNBACH, ED., STUMBLING TOWARD SUSTAINABILITY  (ELI,
2002).

Law Review and Journal Articles:

Water Supply, Desalination, Climate Change, and Energy Policy, 41 MCGEORGE LAW REVIEW
___ (forthcoming 2010).

Adapting to Climate Change: The Potential Role of State Public Trust Doctrines, 34 VERMONT
LAW REVIEW ___ (forthcoming 2010).

A Comparative Guide to the Western States’ Public Trust Doctrine: Public Values, Private
Rights, and the Evolution Toward an Ecological Public Trust, 37 ECOLOGY LAW QUARTERLY
___ (forthcoming 2010).

‘Stationarity Is Dead’ – Long Live Transformation: Five Principles for Climate Change
Adaptation Law, 34 HARVARD ENVIRONMENTAL LAW REVIEW ___ (forthcoming 2010).

Climate Change Comes to the Clean Water Act: Now What?, 1 WASHINGTON & LEE JOURNAL
OF ENERGY, CLIMATE & ENVIRONMENT ___ (forthcoming 2010).

The Clean Water Act on the Cutting Edge: Climate Change and Water Quality Regulation, 24
NATURAL RESOURCES & ENVIRONMENT ___ (forthcoming Fall 2009).

Valuing the Public Health Aspects of Environmental Enforcement: Qualitative versus
Quantitative Evaluations of Enforcement Effort, 33 SOUTHERN ILLINOIS UNIVERSITY LAW
JOURNAL ___ (forthcoming 2009).

A Public Health Approach to Sea-Level Rise, 15 WIDENER LAW REVIEW ___ (forthcoming
2009).

The Public Health Aspects of Environmental Enforcement, 2 PITTSBURGH JOURNAL OF
ENVIRONMENTAL HEALTH LAW ___ (forthcoming 2009).

The Military and the Environment in the United States: Exemptions, Injunctions, and Winter v.
Natural Resources Defense Council, 18 REVIEW OF EUROPEAN COMMUNITY & INTERNATIONAL
LAW 100 (2009).

Beyond Winter v. NRDC: A Decade of Litigating the Navy’s Active SONAR Around the
Environmental Exceptions, 36 BOSTON COLLEGE ENVIRONMENTAL AFFAIRS LAW REVIEW 353
(2009).

Climate Change, Regulatory Fragmentation, and Water Triage, 79 UNIVERSITY OF COLORADO
LAW REVIEW 825 (2008).



Justice Kennedy and Ecosystem Services: A Functional Approach to Clean Water Act
Jurisdiction After Rapanos, 38 ENVIRONMENTAL LAW 635 (2008).

Still Stumbling Toward Ocean Sustainability: The Ocean Commission’s Unfulfilled Vision, 38
ENVIRONMENTAL LAW REPORTER (forthcoming 2008).

Coral Reefs, Fishing, and Tourism: Tensions in U.S. Ocean Law and Policy Reform, 27
STANFORD ENVIRONMENTAL LAW JOURNAL 3 (2008).

A Comparative Guide to the Eastern Public Trust Doctrine: Classifications of States, Property
Rights, and State Summaries, 16 PENN STATE ENVIRONMENTAL LAW REVIEW 1 (2007).

Removing “The Cloak of a Standing Inquiry”: Pollution Regulation, Public Health, and Private
Risk in the Injury-in-Fact Analysis, 20 CARDOZO LAW REVIEW 149 (2007).

Acropora spp.: Water Flow, Water Quality, and Threatened Florida Corals, NATURAL
RESOURCES & ENVIRONMENT, Fall 2007, at 8.

Which Way Federalism Under Section 402? NATURAL RESOURCES & ENVIRONMENT, Summer
2007, at 20.

Protecting Oceans from Urban Storm Water Runoff,  NATURAL RESOURCES & ENVIRONMENT,
Spring 2007, at 36.

Valuing Coastal and Ocean Ecosystem Services: The Paradox of Scarcity for Marine Resources
Commodities and the Potential Role of Lifestyle Value Competition, 22 JOURNAL OF LAND USE
AND ENVIRONMENTAL LAW 355 (2007).

Urban Runoff and Ocean Water Quality in Southern California: What Tools Does the Clean
Water Act Provide?, 9 CHAPMAN LAW REVIEW 313 (2006).

Are Marine National Monuments Better than National Marin Sanctuaries?  U.S. Ocean Policy,
Marine Protected Areas, and the Northwest Hawaiian Islands, SUSTAINABLE DEVELOPMENT
LAW & POLICY, Fall 2006, at 27.

Protecting International Marine Biodiversity: International Treaties and National Systems of
Marine Protected Areas.  20 JOURNAL OF LAND USE AND ENVIRONMENTAL LAW 333 (2005).
 
The Stevens/Scalia Principle and Why It Matters: Statutory Conversations and a Cultural
Critical Critique of the Strict Plain Meaning Approach.  79 TULANE LAW REVIEW 955 (2005).

Should There Be a Constitutional Right to a Clean and Healthy Environment?, 34
ENVIRONMENTAL LAW REPORTER 11013 (Dec. 2004). 



Regulation of Marine Resources in the United States: An Overview of the Current Complexity,
19 NATURAL RESOURCES & ENVIRONMENT 3 (Summer 2004). 

“No Comment” on Deep Ripping: Wetlands and the Clean Water Act after Borden Ranch, 34
ENVIRONMENTAL LAW REPORTER 10028 (Jan. 2004).

 Taking Steps Toward Marine Wilderness Protection? Fishing and Coral Reef Marine Reserves
in Florida and Hawaii, 34 MCGEORGE LAW REVIEW 155 (2003).

Beyond SWANCC: The New Federalism and Clean Water Act Jurisdiction, 33 ENVIRONMENTAL
LAW 113 (Winter 2003).

The Bush Administration and the Environment: An Introduction.  25 WESTERN NEW ENGLAND
LAW REVIEW 1 (2003)
Taking the Long View of Ocean Ecosystems: Historical Science, Marine Restoration, and the
Oceans Act of 2000.  29 ELQ: ECOLOGY LAW QUARTERLY 649 (Fall 2002).

The Other Side of Sustainable Aquaculture: Mariculture and Nonpoint Source Pollution.  9
WASHINGTON UNIVERSITY JOURNAL OF LAW AND POLICY 163 (2002).  The article is part of the
2002 National Association of Environmental Law Societies' Conference on Sustainable
Agriculture: Food for the Future.

Sustaining the Unknown Seas: Changes in U.S. Ocean Policy and Regulation Since Rio '92.  32
ENVIRONMENTAL LAW REPORTER 10190 (Feb. 2002).

Ocean Discharge Criteria and Marine Protected Areas: Ocean Water Quality Protection under
the Clean Water Act.  29 BOSTON C. ENVTL. AFFAIRS L. REV. 1  (2001) (with Sarah Miller).  

Navigating Federalism: The Missing Statutory Analysis in Solid Waste Agency. 31
ENVIRONMENTAL LAW REPORTER 10508  (May 2001). 

Will Separation of Powers Challenges "Take Care" of Environmental Citizen Suits?  Article II,
Injury-in-Fact, Private "Enforcers," and Lessons from Qui Tam Litigation.  72 UNIVERSITY OF
COLORADO LAW REVIEW 93 (2001).

Mobil Oil Exploration, Environmental Protection, and Contract Repudiation: It's Time to
Recognize the Public Trust in the Outer Continental Shelf.  30 ENVIRONMENTAL LAW REPORTER
11104 (December 2000).

Local or National? The Increasing Federalization of Nonpoint Source Pollution Regulation.  16
JOURNAL OF ENVIRONMENTAL LAW & LITIGATION  179 (2000).  



Idaho Sporting Congress v. Thomas and Sovereign Immunity: Federal Facility Nonpoint
Sources, the APA, and the Meaning of "In the Same Manner, and To the Same Extent as Any
Nongovernmental Entity."  30 ENVIRONMENTAL LAW 527 (2000).  

The Coral Reef Task Force: Protecting the Environment Through Executive 
Order.  30 ENVIRONMENTAL LAW REPORTER 10343 (2000).  

When Daubert Gets Erie: Medical Certainty and Medical Expert Testimony in Federal Courts. 
77 DENVER UNIVERSITY LAW REVIEW 69 (1999).  Cited with approval and reasoning adopted in
Legg v. Chopra, 256 F.3d 286, 291 (6th Cir. 2002).  

Notice Letters and Notice Pleading: The Federal Rules of Civil Procedure in and the Sufficiency
of Environmental Citizen Suit Notice.  78 OREGON LAW REVIEW 105  (1999).  Cited in Atwell v.
KW Plastics Recycling Division, 173 F. Supp. 2d 1213, 1217-18 (M.D. Ala. 2001).

Borders and Discharges: Regulation of Tribal Activities under the Clean Water Act in States
with NPDES Program Authority.  16 UCLA JOURNAL OF ENVIRONMENTAL LAW & POLICY 1
(1997/1998).  

Comment, Of Fish, Federal Dams, and State Protections: A State’s Options Against the Federal
Government for Dam-Related Fish Kills on the Columbia River. 26 ENVIRONMENTAL LAW 355
(Spring 1996).

Book Reviews:

Toward a Notion of Environmental Bioethics.  Review Essay of YOU CAN’T EAT GNP:
ECONOMICS AS IF ECOLOGY MATTERS by Eric A. Davidson (2000).  23:1 W. NEW ENGLAND L.
REV. 173-189 (Spring 2001). 

Beyond the APA: Rulemaking in the Real World.  Review of RULEMAKING: HOW 
GOVERNMENT AGENCIES WRITE LAW AND MAKE POLICY, by Cornelius M. Kerwin (2d Ed.
1999)).  29:3 ENVT'L L. 515-524 (Fall 1999). 

Other Publications:

Supreme Court News, ADMINISTRATIVE & REGULATORY LAW NEWS, Spring 2008, at 17.

Supreme Court News, ADMINISTRATIVE & REGULATORY LAW NEWS, Winter 2008, at 13.

Supreme Court News, ADMINISTRATIVE & REGULATORY LAW NEWS, Fall 2007, at 20.

Supreme Court News, ADMINISTRATIVE & REGULATORY LAW NEWS, Summer 2007, at 20.

Supreme Court News, ADMINISTRATIVE & REGULATORY LAW NEWS, Spring 2007, at 18.



Supreme Court News, ADMINISTRATIVE & REGULATORY LAW NEWS, Winter 2007, at 12.

Supreme Court News, ADMINISTRATIVE & REGULATORY LAW NEWS, Fall 2006, at 20.

Supreme Court News, ADMINISTRATIVE & REGULATORY LAW NEWS, Summer 2006, at 14.

Supreme Court News, ADMINISTRATIVE & REGULATORY LAW NEWS, Spring 2006, at 22.

Supreme Court News, ADMINISTRATIVE & REGULATORY LAW NEWS, Winter 2006, at17.

Supreme Court News, ADMINISTRATIVE & REGULATORY LAW NEWS, Fall 2005, at 16.

Supreme Court News, ADMINISTRATIVE & REGULATORY LAW NEWS, Summer 2005, at 18.

Valuing Marine Wilderness: Representative Marine Protected Areas and the Perceived Value of
Biodiversity Restoration.  CONFERENCE PROCEEDINGS: SPECIES AT RISK 2004: PATHWAYS TO
RECOVERY CONFERENCE, VICTORIA, BC, CANADA, MARCH 2-6, 2004 (Spring 2005).

How to Protect Environmental Protections?  35 ENVIRONMENTAL LAW REPORTER 10413 (June
2005) (transcript of panel discussion with Mark Agrast, Jonathan H. Adler, Robin Kundis Craig,
& Douglas T. Kendall held March 2005 in Washington, D.C.).

Supreme Court News, ADMINISTRATIVE & REGULATORY LAW NEWS, Spring 2005, at 17.

“Judicial Decisions: Marine Mammal Protection Act,” in Marine Resources, SECTION ON
ENVIRONMENT, ENERGY, AND RESOURCES, AMERICAN BAR ASSOCIATION, 2004 YEAR IN REVIEW
(ABA 2005).

“Judicial Decisions: Endangered Species Act,” in Marine Resources, SECTION ON
ENVIRONMENT, ENERGY, AND RESOURCES, AMERICAN BAR ASSOCIATION, 2004 YEAR IN REVIEW
(ABA 2005).

“Administrative Developments: National Marine Fisheries Service (NMFS): Marine Mammal
Protection Act, in Marine Resources, SECTION ON ENVIRONMENT, ENERGY, AND RESOURCES,
AMERICAN BAR ASSOCIATION, 2004 YEAR IN REVIEW (ABA 2005).

“Legislative Developments: Marine Mammal Protection Act,” in Marine Resources, SECTION ON
ENVIRONMENT, ENERGY, AND RESOURCES, AMERICAN BAR ASSOCIATION, 2004 YEAR IN REVIEW 
(ABA 2005).

“Legislative Developments: Endangered Species Act,” in Marine Resources, SECTION ON
ENVIRONMENT, ENERGY, AND RESOURCES, AMERICAN BAR ASSOCIATION, 2004 YEAR IN REVIEW
(ABA 2005).

Progress toward a revised national ocean policy?, 36:4 TRENDS 4 (March/April 2005) (ABA
Section on Environment, Energy, and Resources).



Supreme Court News, ADMINISTRATIVE & REGULATORY LAW NEWS, Winter 2005, at 19.
Moderator’s Overview: The Gulf of Mexico’s Many Currents, in CONFERENCE PROCEEDINGS:
12TH SECTION FALL MEETING OF THE AMERICAN BAR ASSOCIATION’S SECTION OF
ENVIRONMENT, ENERGY AND RESOURCES 141 (Oct. 2004). 
 
Supreme Court News, ADMINISTRATIVE & REGULATORY LAW NEWS, Fall 2004, at 20. 

Europe’s System of Marine Protected Areas: Legal and Policy Challenges to Preserving Coastal
Biodiversity, in CONFERENCE PROCEEDINGS: SEVENTH INTERNATIONAL CONFERENCE ON
DELIVERING SUSTAINABLE COASTS: CONNECTING SCIENCE AND POLICY (LITTORAL 2004),
ABERDEEN, SCOTLAND, UK, SEPTEMBER 20-22, 2004 (Sept. 2004).  
“A Problem-Based Approach Using Real Court Documents,” in Civil Procedure: Approach,
STEVEN FRIEDLAND & GERALD HESS, EDS., GONZAGA UNIVERSITY INSTITUTE FOR LAW SCHOOL
TEACHING, TEACHING THE LAW SCHOOL CURRICULUM 19-20 (Carolina Academic Press 2004).
“Plans of Attack,” in Civil Procedure: Approach, STEVEN FIREDLAND & GERALD HESS, EDS.,
GONZAGA UNIVERSITY INSTITUTE FOR LAW SCHOOL TEACHING, TEACHING THE LAW SCHOOL
CURRICULUM 24-25 (Carolina Academic Press 2004). 
“Joinder Hot Potato,” in Civil Procedure: Exercises, STEVEN FRIEDLAND & GERALD HESS, EDS.,
GONZAGA UNIVERSITY INSTITUTE FOR LAW SCHOOL TEACHING, TEACHING THE LAW SCHOOL
CURRICULUM 40-1 (Carolina Academic Press 2004).

“A Devilish Case,” in Civil Procedure: Brief Gems, STEVEN FRIEDLAND & GERALD HESS, EDS.,
GONZAGA UNIVERSITY INSTITUTE FOR LAW SCHOOL TEACHING, TEACHING THE LAW SCHOOL
CURRICULUM 45 (Carolina Academic Press 2004).

“Judicial Decisions: Marine Mammal Protection Act,” in Marine Resources, SECTION ON
ENVIRONMENT, ENERGY, AND RESOURCES, AMERICAN BAR ASSOCIATION, 2003 YEAR IN REVIEW
211-12 (ABA 2004).

“Judicial Decisions: Outer Continental Shelf Lands Act,” in Marine Resources, SECTION ON
ENVIRONMENT, ENERGY, AND RESOURCES, AMERICAN BAR ASSOCIATION, 2003 YEAR IN REVIEW
214 (ABA 2004).  
“Administrative Developments: National Marine Fisheries Service (NMFS): Marine Mammal
Protection Act, in Marine Resources, SECTION ON ENVIRONMENT, ENERGY, AND RESOURCES,
AMERICAN BAR ASSOCIATION, 2003 YEAR IN REVIEW 217 (ABA 2004).

“Administrative Developments: Minerals Management Service,” in Marine Resources, SECTION
ON ENVIRONMENT, ENERGY, AND RESOURCES, AMERICAN BAR ASSOCIATION, 2003 YEAR IN
REVIEW 218 (ABA 2004).

“Legislative Developments: Marine Mammal Protection Act/Endangered Species Act” (co-
drafted with Sandra Zellmer), in Marine Resources, SECTION ON ENVIRONMENT, ENERGY, AND
RESOURCES, AMERICAN BAR ASSOCIATION, 2003 YEAR IN REVIEW 219 (ABA 2004).



“Legislative Developments: Outer Continental Shelf Lands Act,” in Marine Resources, SECTION
ON ENVIRONMENT, ENERGY, AND RESOURCES, AMERICAN BAR ASSOCIATION, 2003 YEAR IN
REVIEW 220 (ABA 2004).

No Comment on Deep Ripping: Wetlands and the Clean Water Act after Borden Ranch, 25:6
NATIONAL WETLANDS NEWSLETTER 3-15 (Winter 2003-2004).

Recent Developments in Federal Environmental Law, 2002-2003.  46-page CLE materials
printed in connection with the Indiana University/Eli Lilly & Co. conference “Doing It Right:
Corporate Responsibility, Ethics and the Environment.  October 15, 2003.

Do We Value Marine Wilderness?  The Rhetoric and the Reality in Two Coral Reef Marine
Reserves.  CLE materials distributed on CD-ROM in connection with the EPA Technology
Transfer Conference “Emerging Technologies, Tools, and Techniques to Manage Our Coasts in
the 21st Century.”  Distributed October 2003.

The Bush Administration’s Use and Abuse of Rulemaking, Part II: Playing with the Federal
Register, 29:1 ADMINISTRATIVE & REGULATORY LAW NEWS 5-6, 15 (Fall 2003).

The Bush Administration’s Use and Abuse of Rulemaking, Part I: The Rise of  OIRA, 28:4
ADMINISTRATIVE & REGULATORY LAW NEWS 8-10, 13 (Summer 2003).

Beyond SWANCC: The “New” Federalism Under the Clean Water Act and Implications for
Clean Water Act Jurisdiction.  23-page CLE materials (different from paper of the same name)
printed in connection with the Lewis & Clark School of Law conference “The Clean Water Act
Turns 30: Celebrating Its Past, Predicting Its Future.” October 17-18, 2002.  

Lower Courts Untangle the Finer Points of the SWANCC Decision, 24:5 NATIONAL WETLANDS
NEWSLETTER 7-8, 12-13 (Sept./Oct. 2002) (written at the request of Bonnie Nevel, the Editor in
Chief).

Power in Puerto Rico: Environmental Justice in the First Circuit.  1:18 WESTERN
MASSACHUSETTS LAW TRIBUNE at 1, 11 (Oct. 11-18, 2000).  

The Play’s the Thing: Learning Civil Procedure by Breaking the Routine.  6:2  THE LAW
TEACHER at 4, 11 (Spring 1999).


