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I. INTRODUCTION

The [Eighth] Amendment must draw its meaning from the evolv-
ing standards of decency that mark the progress of a maturing so-
ciety!

In 1986, the United States Supreme Court used Florida’s proce-
dure for determining mental competency for execution as a test case
for banning execution of the mentally ill.? Under Ford v. Wainwright,
“[t]he Eighth Amendment prohibits the State from inflicting the pen-
alty of death upon a prisoner who is insane.” Even before it officially
held that executing the insane violated the Eighth Amendment, the
Supreme Court recognized that the government must perform its
duty to execute sentences with “scrupulous fairness” to the accused.*
By deeming execution of the mentally ill cruel and unusual, the
Court afforded a degree of due process to inmates on death row.®> No
longer is taking the life of the mentally ill simply within the “benevo-
lent discretion” of the State.®

Although Florida’'s procedure may now be constitutional on its
face, in practice, Florida continues to execute the mentally ill.” Tho-
mas Provenzano, for example, thought he was Jesus Christ.® He lived

1. Trop v. Dulles, 356 U.S. 86, 101 (1958). For a discussion on the modern view of
capital punishment, see Alex Kozinski & Stephen Bright, The Modern View of Capital Pu n-
ishment, 34 AM. CRIM. L. Rev. 1353 (1997); Symposium, Evolving Standards of Decency:
The Evolution of a National Consensus Granting the Mentally Retarded Sanctuary, 31 CAP.
U. L. Rev. 351 (2003).

2. Fordv. Wainwright, 477 U.S. 399, 416 (1986).

3. Id. at 410.

4. Solesbee v. Balkcom, 339 U.S. 9, 13 (1950).

5. See Ford, 477 U.S. at 399. For more information on due process and capital pun-
ishment, see Robert McAuliffe, A Procedural Due Process Argument for Proportionality Re-
view in Capital Sentencing, 21 CoLuM. J.L. & Soc. ProBs. 385 (1988).

6. Solesbee, 339 U.S. at 1516 (Frankfurter, J., dissenting).

7. Itis important to note from the outset that this Comment does not advocate that
the mentally ill should go unpunished when they commit heinous crimes. Nor does it try to
undermine the resulting emotions experienced by victims and their families. It simply puts
forth an alternative view for determining competency for execution. For a rationale sup-
porting the commuting of sentences to life in prison, see Victoria J. Palacios, Faith in Fan-
tasy: The Supreme Court’s Reliance on Commutation to Ensure Justice in Death Penalty
Cases, 49 VAND. L. Rev. 311 (1996); Lindsay A. Horstman, Comment, Commuting Death
Sentences of the Insane: A Solution for a Better, More Compassionate Society, 36 U.S.F. L.
REv. 823 (2002).

8. See Initial Brief of Appellant at 5, Provenzano v. State, 750 So. 2d 597 (Fla. 1999)
(No. 96,453). The doctor examining Provenzano stated:

Mr. Provenzano knows, not thinks or believes, that the reason that he is to be
executed is because “They” believe that he is Jesus Christ. Those who seek to
execute him hate and fear Jesus Christ and if he is dead then Jesus Christ is
dead and that is their goal . . . .

He does not connect the courthouse shooting with the execution. It is unre-
lated because he is innocent.
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on Florida’s death row until he was executed on June 21, 2000, be-
lieving that “They” wanted to execute him because “They” hated and
feared Jesus.® Pedro Medina, who was a nineteen-year-old inmate of
a Cuban mental asylum, also lived on Florida’s death row.® The
State executed him even though he spent most of his life confined for
paranoid schizophrenia and organic brain damage.'* Before their
executions, Florida expressly declared both men mentally compe-
tent.?

This Comment takes a closer look at Florida's procedures for as-
sessing mental competency for execution and proposes a new statute
to reduce the number of inaccurate evaluations. Part Il begins by ex-
amining Ford v. Wainwright as the potential cause of Florida’s insuf-
ficient procedure,®® and Atkins v. Virginia* as a possible solution to
the questions left by Ford.® Part I11 explains Florida's current proce-
dure for determining competency for execution and discusses sub-
stantive and procedural inadequacies in the present process. Part IV
delves into alternative statutory models, including the American Bar
Association standards and Florida’'s procedure for determining com-
petency to stand trial. Based on these standards, this Section also in-
cludes the ideal Florida statute, elaborates the reasons and mecha-
nisms for bolstering the ideal statute’'s substantive inquiry into men-
tal health, and notes the particular need for experts to pay attention
to schizophrenia and post-traumatic stress disorder. The two tables
at the end of this Comment show which types of tests measure cer-

Id. The State executed Provenzano on June 21, 2000. Information on dates of execution
and a current listing of death row inmates is available at http://www.dc.state.fl.us/oth/
deathrow/execlist.html (last visited Oct. 2, 2003).

9. Initial Brief of Appellant at 5, Provenzano (No. 96,453).

10. See Medinav. State, 690 So. 2d 1241, 1250 (Fla. 1997).

11. See id. at 1250-51 (Anstead, J., concurring in part, dissenting in part) (pointing
out that the majority failed to acknowledge that Medina was a nineteen-year-old inmate of
a Cuban mental asylum, that he was psychotic, had organic brain damage, and paranoid
schizophrenia). Medina was executed on March 25, 1997, despite the fact that “the State
possessed evidence that implicated Joseph Daniels in the murder and failed to disclose this
evidence to the defendant.” Id. at 1252. Information on dates of execution and a current
listing of death row inmates is available at http://www.dc.state.fl.us/oth/deathrow/exe-
clist.ntml (last visited Oct. 2, 2003).

The Cuban government exported Medina on the Mariel boat lift. In 1980, the Cuban gov-
ernment allowed 124,776 Cuban migrants, including a number of criminals and persons
with mental illnesses to leave Cuba during the Mariel boat lift. U.S. Coast Guard Alien
Migrant Interdiction, Mariel Boat Lift, at http://www.uscg.mil/hg/g-o/g-opl/mle/mariel.htm
(last visited Oct. 2, 2003).

12. See Provenzano v. State, 750 So. 2d 597 (Fla. 1999); Medina, 690 So. 2d at 1241.
The State executed Provenzano on June 21, 2000. The State executed Medina on March 25,
1997. Information on dates of execution and a current listing of death row inmates is
available at http://www.dc.state.fl.us/oth/deathrow/execlist.ntml (last visited Oct. 2, 2003).

13. 477 U.S. 399 (1986).

14. 536 U.S. 304 (2002).

15. Although Ford v. Wainwright banned the execution of the mentally ill, it provided
little procedural guidance to the states.
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tain mental illnesses and provide a list of specific questions for men-
tal health examiners to answer when determining competency for
execution.

Il.  AMBIGUITY IN THE WAKE OF SUPREME COURT DECISIONS

A. The Beginnings of the Prohibition on Executing the Mentally 11I:
Ford v. Wainwright

The ban on executing the mentally ill officially began with the
Supreme Court’s decision in Ford v. Wainwright.?®* In 1974, Florida
convicted Alvin Ford of murder and sentenced him to death. Al-
though Ford raised no competency issues at the trial level, after be-
ing imprisoned his behavior changed and he demonstrated symptoms
of confusion, delusion, and psychosis.*® He believed the Ku Klux Klan
formulated a conspiracy to force him to commit suicide.’ The prison
guards, as part of the “plan,” were “killing people and putting the
bodies in the concrete enclosures used for beds.”® His tormenters
supposedly began by taking his family hostage, but by “day 287" of
the “hostage crisis,” the list expanded to 135 people, including sena-
tors.? He believed he could not be executed because he owned the
prisons and controlled the Governor through mind waves.? Eventu-
ally regressing into total incoherence, he spoke only in a code saying
things such as, “Hands one, face one. Mafia one. God one, father one,
Pope one. Pope one. Leader one.””

After the defense’'s psychiatrist examined Ford for fourteen
months, the psychiatrist concluded that Ford suffered from paranoid
schizophrenia with suicide potential that hindered Ford's ability to
assist in defending his life.?* On the other hand, the three governor-
appointed psychiatrists jointly examined Ford for only thirty min-
utes.”® Though each found that Ford exhibited some kind of disorder,
they concluded that he “comprehend[ed] his total situation including

16. Ford, 477 U.S. at 399. For additional commentary on Ford v. Wainwright, see
KENT S. MILLER & MICHAEL L. RADELET, EXECUTING THE MENTALLY ILL: THE CRIMINAL
JUSTICE SYSTEM AND THE CASE OF ALVIN FORD (1993); The Supreme Court, 1985 Term-
Leading Cases, 100 HARv. L. REv. 100 (1986). For a description of competency for execu-
tion assessments post-Ford, see Kirk S. Heilbrun, The Assessment of Competency for Exe-
cution, in DEATH PENALTY (1987).

17. Ford, 477 U.S. at 401.

18. Id. at 402.

19. 1d.

20. Id.

21. Id. (citation omitted).
22. 1d. at 403.

23. Id. (citation omitted).
24. 1d. at 402-03.
25. 1d. at 404.



2004] COMPETENCY FOR EXECUTION 339

being sentenced to death, and all of the implications of that pen-
alty.”®

When the case reached the Supreme Court, the Court’s plurality
opinion began by observing that no states allowed the execution of
mentally incompetent persons.? By noting that “the natural abhor-
rence civilized societies feel at killing one who has no capacity to
come to grips with his own conscience or deity is still vivid today,”
the Court essentially required full sanity prior to execution.?®

Justice Powell’s concurrence in Ford suggested a procedure, used
by Florida today, that does not require full sanity prior to execution
and ignores the need for an individual to be able to assist counsel in
his or her defense.® Justice Powell stated, “I would hold that the
Eighth Amendment forbids the execution only of those who are un-
aware of the punishment they are about to suffer and why they are
to suffer it.”® This view overlooks the possibility that the State may
execute an inmate due to the inmate’s inability to communicate new
exculpatory information to the attorney. Justice Powell also disre-
garded the need for protection through procedural safeguards.®

On the other hand, Justice Marshall, writing for the plurality,
suggested that Florida create procedures resembling those used in
competency to stand trial or civil commitment-type situations.* Be-
fore trial, individuals must be able to understand the nature of
criminal proceedings against them, have a rational and factual un-
derstanding of those proceedings, and assist counsel in the defense.®
Rather than dictate a possible standard as Justice Powell did, the
plurality left the implementation of its opinion open to the states.*
This resulted in a montage of procedures without uniformity and
without a standard due process for evaluating mentally incompetent
death row inmates.*®

Reading the Ford opinion in line with earlier Supreme Court opin-
ions at least suggests the Court’s intended direction. Trop v. Dulles
indicated that the concept behind the Eighth Amendment was “noth-

ing less than the dignity of man . . . . [If] must draw its meaning from
26. 1d.
27. 1d. at 408.
28. 1d. at 409.

29. Id. at 422 n.3 (Powell, J., concurring).

30. Id. at 422 (Powell, J., concurring).

31. See Solesbee v. Balkcom, 339 U.S. 9, 15-16 (1950) (Frankfurter, J., dissenting).

32. See Ford, 477 U.S. at 412. This level of sanity generally conforms to the Dusky
standard promulgated by the Court for competency-to-stand trial. Dusky v. United States,
362 U.S. 402, 402 (1960).

33. Dusky, 362 U.S. at 402.

34. Ford, 477 U.S. at 416-17.

35. In its conclusion to Ford, the Court simply stated, “[t]he Eighth Amendment pro-
hibits a State from inflicting the penalty of death upon a prisoner who is insane.” Id. at
410.
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the evolving standards of decency that mark the progress of a matur-
ing society.” This statement, coupled with the open-ended invitation
to the states to implement their own procedures, indicates flexibility
in the process and the Court’s desire for states to continually assess
needs and deficiencies in their own laws.

Although the Court left the standard and procedures open-ended,
it clearly indicated that Florida's procedures violated the Eighth
Amendment in three ways: (1) by denying the prisoner a mechanism
to challenge the findings and impeach the opinions of the governor-
appointed psychiatrists, (2) by placing the entire competency deter-
mination in the hands of the governor, and (3) by preventing the con-
demned from playing any relevant part in the quest for the truth.*
The Florida Legislature had to act quickly to eliminate these blatant
procedural flaws and prevent further constitutional violations.®
Hindsight, however, illuminates the imprecision and dangers result-
ing from the quick fix.*

B. Applying Atkins v. Virginia to Mental Competency Standards

After the plurality opinion in Ford,* the Supreme Court, in Atkins
v. Virginia, garnered six votes to decisively prohibit executions of the
mentally retarded under the Eighth Amendment.* Although the
Court again left the task of ceveloping procedures to enforce this
prohibition to the states,* the Court’s rationale provides insight into
drafting acceptable methods to prevent the State from executing the
mentally ill.

The Court recognized that the mentally retarded often know the
difference between right and wrong and seem superficially competent
to stand trial, yet cannot provide meaningful assistance to their at-
torneys.”® Because of their impairments, the mentally retarded “have
diminished capacities to understand and process information, to
communicate, to abstract from mistakes and learn from experience,
to engage in logical reasoning, to control impulses, and to understand

36. 356 U.S. 86, 100-01 (1958).

37. Ford, 477 U.S. at 413-16.

38. See In re Amendments to the Fla. Rules of Criminal Procedure, 518 So. 2d 256
(Fla. 1987).

39. See, e.g., SanchezVelasco v. Secy of the Dep't of Corr., 287 F.3d 1015 (11th Cir.
2002); Ferguson v. State, 789 So. 2d 306 (Fla. 2001); Provenzano v. State, 750 So. 2d 597
(Fla. 1999); Carter v. State, 706 So. 2d 873 (Fla. 1997); Medina v. State, 690 So. 2d 1241
(Fla. 1997); Wuornos v. State, 676 So. 2d 972 (Fla. 1996).

40. Ford, 477 U.S. at 399.

41. 536 U.S. 304 (2002). For additional commentary on Atkins v. Virginia, see, James
W. Ellis, Mental Retardation and the Death Penalty: A Guide to State Legislative Issues, 27
MENTAL & PHYSICAL DISABILITY L. REP. 11 (2003); Note, Implementing Atkins, 116 HARV.
L. REv. 2565 (2003).

42. Atkins, 536 U.S. at 317.

43. Id. at 318, 320.
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the reactions of others.™ The same is true for the mentally ill. In At-
kins, this inability to assist in one’s own defense categorically ex-
cluded the mentally retarded from execution.” Yet, Florida does not
require that the mentally ill have the ability to communicate with
counsel.*

The Court also noted the contrast between the State and defense
experts’ examinations. To determine whether Daryl Atkins qualified
as mentally retarded, the defense’s forensic psychologist interviewed
Atkins, members of Atkins’ family, and even deputies working in the
jail where Atkins had lived for the preceding eighteen months.*” The
defense psychologist also reviewed school and court records and ad-
ministered a standard intelligence test that showed Atkins's 1Q level
to be fifty-nine.”® According to the Wechsler Adult Intelligence Scales
test (WAIS-111), an 1Q of less than seventy is considered mentally re-
tarded.”

The State’s expert witnesses testified that Atkins was not men-
tally retarded.® They based their testimony on two interviews with
Atkins, a brief review of his school records, and a few interviews with
correctional staff.5! The State’s experts did not administer an intelli-
gence test, yet they concluded that Atkins was of “average intelli-
gence, at least.”?

The Court relied on the defense expert's testimony to ban execu-
tion of the mentally ill.*® In doing so, it introduced and accepted
standardized measurement instruments in the field of psychology.
Although the WAIS-111 measures intelligence, numerous other scien-
tifically sanctioned instruments exist for psychological testing.*
These tests include accurate provisions to detect malingering, or
“faking.™®

44. 1d. at 318.

45. 1d. at 320.

46. See FLA. STAT. § 922.07 (2002).

47. Atkins, 536 U.S. at 308 n.4.

48. 1d. at 308-09.

49. Id. at 309 n.5. (citing B. SADOCK & V. SADOCK, COMPREHENSIVE TEXTBOOK OF
PSYCHIATRY 2952 (7th ed. 2000)). Only about one percent of the population has an 1Q this
low. Id. Dr. Nelson, the defense’s forensic psychologist, testified that in evaluating over
forty capital defendants, “Atkins was only the second individual who met the criteria for
mental retardation.” Id. (citation omitted).

50. Id. at 309.

51. Id. at 309 n.6.

52. 1d. at 309 (citation omitted).

53. Seeid.

54. See Table 1, infra Part VI.

55. For example, decrements in the WMS-R concentration/attention index are atypi-
cal and signal the need for full assessment of malingering. Mark A. Small & Randy K.
Otto, Evaluations of Competency to Be Executed: Legal Contours and Implications for As-
sessment, 18 CRIM. JUST. & BEHAV . 146, 153 (1991).
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Experts inevitably disagree on the meaning of test results or
evaluations on some occasions. However, the State’s experts who ex-
amined both Atkins and Ford based their opinions on considerably
less evaluation and reached conclusions that not only contradicted
those of the defense experts, but also were explicitly rejected by the
Supreme Court. A standardized evaluation instrument would im-
prove and streamline the process by allowing the fact finder to focus
on valid differences in opinion rather than inadequate evaluation
techniques.

I1l. FLORIDA'S “STANDARD” FOR EVALUATING MENTAL COMPETENCY
FOR EXECUTION

A. The Substantive Law and Procedures

Florida’s process does not contain a standardized evaluation in-
strument, nor does it incorporate the rationale in Atkins. Instead,
Florida continues to use the approach suggested by Justice Powell’s
concurrence in Ford v. Wainwright.®* This sixteen-year-old approach
considers only the individual’s cognitive capacity for understanding
the penalty and disregards the individual's need to be able to com-
municate with his or her attorney.”” Florida continues to define n-
sanity as “lack[ing] the mental capacity to understand the fact of the
impending execution and the reason for it.”®

1. Trying for a Hearing

In Florida’s current procedure, inmates, or people acting on their
behalf, may raise issues of competency for execution only after the
governor signs the death warrant.® Once raised, the governor -
points a commission of three psychiatrists to examine the inmate and
determine “whether he or she understands the nature and effect of
the death penalty and why it is to be imposed upon him or her.”®

Prior to 1970, the commission of mental health evaluators had to
include “two competent disinterested physicians.” The Florida legis-
lature has since removed the requirement that the psychiatrists be
disinterested.®” Now the State appoints disinterested physicians only

56. 477 U.S. 399, 422 (1986) (Powell, J., concurring).

57. Seeid.

58. FLA.R. CRiM. P. 3.811(b).

59. See Hall v. Moore, 792 So. 2d 447, 450 (Fla. 2001).

60. FLA. STAT. § 922.07(1) (2002).

61. Ch. 70-339, § 134, 1970 Laws of Fla. 1058, 1059 (codified at FLA. STAT. § 922.07(1)
(2002)).

62. See FLA. STAT. § 922.07(1) (2002).
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if the inmate ultimately obtains a hearing and then only if the judge
thinks it necessary.®

The commission of the three governor-appointed psychiatrists
must examine the inmate at the same time.* The defense attorney
and the state attorney may also attend.® After receiving the commis-
sion’s report, the governor decides whether the person is mentally
competent. ® Florida’'s governors are notorious for their “ghoulish n-
valry” in support of the death penalty.t” Consequently, an individual
must not only navigate the competency process, but the political one
as well. Only after the governor’s decision may the inmate move for a
stay of execution in the circuit court.® The motion may contain the
defense psychiatrist’'s testimony as well as any other relevant evi-
dence.®

Since many death row inmates require pro bono services, ™ they
typically have only one mental health expert.”™ The judge, when
evaluating a motion that could include three state expert opinions
versus one defense expert, shall grant a stay of execution and may
order further proceedings if he or she has “reasonable grounds” to be-
lieve that the prisoner is insane.” The inherent danger exists that a

63. FLA. R. CrIM. P. 3.812(c). For a look at the willingness of Florida’s mental health
examiners to participate in competency hearings, see Mary Ann Deitchman, Self-Selection
Factors and Willingness of Florida Mental Health Professionals to Participate in Compe-
tency for Execution Evaluations (1988) (unpublished M.S. thesis, Florida State University)
(on file with the Florida State University Library).

64. § 922.07(1). For an explanation of problems associated with joint examinations,
see, infra Part IV.B.1.b.

65. Id.

66. Id. §922.07(2).

67. The Politics of Death, ECONOMIST, Mar. 24, 1990, at 26. In Bob Martinez's cam-
paign, he boasted, “I now have signed ninety death warrants in the state of Florida . . . .”
Symposium, Politics and the Death Penalty: Can Rational Discourse and Due Process Sur-
vive the Perceived Political Pressure?, 21 FORDHAM URB. L.J. 239, 246 n.28 (citing Richard
Cohen, Playing Politics with the Death Penalty, WASH. PosT, Mar. 20, 1990, at A19). In
Florida Governor Bob Graham'’s race for the United States Senate, he bragged about sign-
ing four death warrants between February and the election in November. Id. at 246.

68. FLA.R. CRiM. P. 3.811(d).

69. Id.

70. See generally Douglas W. Vick, Poorhouse Justice: Underfunded Indigent Defense
Services and Arbitrary Death Sentences, 43 BUFF. L. REV. 329 (1995).

71. Mental health experts face an interesting ethical dilemma in death penalty cases
since they must take an oath to preserve life. For more information on this ethical d-
lemma, see Douglas Mossman, The Psychiatrist and Execution Competency: Fording Murky
Ethical Waters, 43 CASEW. REs. L. REV. 1 (1992); David L. Shapiro, Ethical Dilemmas for
the Mental Health Professional: Issues Raised by Recent Supreme Court Decisions, 34 CAL.
W. L. REV. 177 (1997); Donald H. Wallace, The Need to Commute the Death Sentence: Com-
petency for Execution and Ethical Dilemmas for Mental Health Professionals, 15 INT'L J.L.
& PSYCHIATRY 317 (1992).

72. FLA. R. CRIM. P. 3.811(e). “Reasonable grounds” may exist when a defendant pre-
sents both an expert report that alleges he or she is incompetent and other corroborating
evidence of strange behavior that creates a question of fact on the issue. Provenzano v.
State, 751 So. 2d 37, 40 (Fla. 1999).
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trial judge will summarily accept the multiple opinions of the State’s
experts rather than the one presented by the defense.” If the judge
refuses to grant a hearing, the inmate never receives a full-scale de
novo determination of competency that would allow the judge to
evaluate all of the evidence.”

2. Inthe Event of a Hearing

Florida does not, as a matter of law, grant hearings to determine
competency for execution even though the execution may be uncon-
stitutional. Medina v. State was the closest the Florida Supreme
Court came to granting a hearing as a matter of law.” In Medina, the
court held that reports by two psychologists and one psychiatrist,
which concluded that Medina was insane, met the “reasonable-
ground threshold” and required an evidentiary hearing.” The impos-
sibility of psychiatric post-execution evaluations forecloses any fur-
ther constitutional challenges.

If the petitioner actually receives a hearing, he or she must prove
incompetency by “clear and convincing” evidence.” Although the
hearings are technically de novo, the court is not bound by the rules
of evidence.” When presented with an issue of competency for execu-
tion, the judge may do one of three things: “(1) require the presence
of the prisoner at the hearing; (2) appoint no more than 3 disinter-
ested mental health experts to examine the prisoner . . . ; or (3) enter
such other orders as may be appropriate . . . . Of the three, only
appointing disinterested experts contains any substance. If the judge
finds, by clear and convincing evidence, that the individual is incom-
petent, then the judge enters an order continuing the stay of execu-
tion until the individual is restored to sanity.®

73. See Medina v. State, 690 So. 2d 1241, 1254 (Fla. 1997) (Anstead, J., concurring in
part, dissenting in part). Although Florida created the Capital Collateral Representative
(CCR), these agencies have limited funding and must serve all 334 of Florida’s death row
inmates. Thus, it is far more likely that the defendant’s odds are three-to-one. In Proven-
zano v. State, the defense was concerned not only with prejudice, but with even being able
to present defense expert testimony since the expert was in Wyoming and could not testify
on the short notice provided by the court. 750 So. 2d 597, 599-601 (Fla. 1999).

74. Seeid.

75. 1d. at 1242.

76. 1d. at 1246.

77. FLA.R. CRIM. P. 3.812(e).

78. 1d. at 3.812(d).

79. 1d. at 3.812(c).

80. Although much controversy exists over the administration of antipsychotic medi-
cation to render an inmate competent for execution, a full discussion is beyond the scope of
this Comment. The Eighth Circuit recently held that the Constitution does not forbid a
state to force a psychotic death row inmate to take drugs making him sane for execution.
Singleton v. Norris, 319 F.3d 1018, 1026 (8th Cir. 2003) (en banc). Ironically, the medica-
tion, according to the test in United States v. Sell, 282 F.3d 560, 567 (8th Cir. 2002), va
cated by 123 S. Ct. 2174 (2003), remained in the inmate’s “best medical interest” once an
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All of Florida’s procedures seem targeted toward expediting com-
petency cases to avoid the risk of delay and false claims. However,
history suggests that a perception of increasing delay and false
claims is inaccurate.®' Even during the period surrounding the high-
profile case of Ford v. Wainwright, fewer than five percent of Flor-
ida’s death row inmates claimed mental incapacity.®

A more comprehensive system of evaluating mental health that
includes standardized procedures and a threshold showing of incom-
petency before reaching a hearing could retain expediency without
compromising due process. This revamped system would require a
psychiatrist’s report certifying that, in his or her expert opinion, the
inmate would not meet the competency test. Only upon receipt of ex-
pert evidence would the issue go to a full competency assessment
procedure. Three neutral psychiatrists would then examine the n-
mate. Their reports, in addition to other opinions the defense or
State wished to include, would go to a hearing. This would effectively
avoid the prolonged process of going through the governor, and would
require specific findings up front to reach a more in-depth analysis.®

B. Flaws in Florida’s Process

Reform begins with an understanding of how the present system
may run awry. Accordingly, four impediments to accurate determina-
tions of competency exist in Florida’'s procedures: (1) no assessment
of assistance capabilities to ensure that prisoners could assist coun-
sel in their own defense by communicating any fact that would make
their execution improper or unlawful; (2) no standardized procedure
for psychiatrists to follow when evaluating competency for execution;
(3) no adherence to the rules of evidence, including hearsay; and fi-
nally, (4) an inmate’s burden to prove insanity by clear and convinc
ing evidence is too high and should remain consistent with the bur-
den of proving competency to stand trial.

1. Communication with Counsel

First, Florida's statute fails to include an assistance prong to de-
termine whether the inmate can communicate with counsel.® This

execution date was set. For more information on the ethics of administering antipsychotic
drugs in death penalty cases, see Michael D. Grabo & Michael Sapoznikow, The Ethical D i-
lemma of Involuntary Medication in Death Penalty Cases, 15 GEO. J. LEGAL ETHICS 795
(2002).

81. See Paul F. Enzinna & Jana L. Gill, Capital Punishment and the Incompetent:
Procedures for Determining Competency to Be Executed After Ford v. Wainwright, 41 FLA.
L. REv. 115, 129 (1989).

82. Id.

83. Seeid.

84. See FLA. STAT. § 922.07 (2002).
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becomes particularly important in light of humerous procedural er-
rors in death penalty proceedings. A national study conducted by Co-
lumbia University found, based on direct appeals, post-conviction re-
views, and federal habeas corpus petitions, that Florida’'s prejudicial
error rate in death penalty cases is seventy-three percent.®* An incom-
plete list from 1973 to 2000 revealed that twenty-four cases were re-
examined due to ineffective counsel.® Nine cases were reevaluated
because the State suppressed crucial evidence.® In light of these sta-
tistics, by not including an evaluation of the inmate’s ability to con-
sult with counsel, the State takes advantage of the inmate’'s mental
incompetency to foreclose his or her final right to challenge the exe-
cution.

The argument arises that, since post-conviction proceedings afford
more procedural safeguards, the State can safely satisfy due process
concerns with a quick checklist. In the post-conviction process, how-
ever, an individual receives a competency hearing only “when there
are reasonable grounds