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|. BACKGROUND & INTRODUCTION
A. Geopolitics

In many senses, South Asia sits at a crossroads.' “It is a place
where millions of people, from hundreds of language groups and
ethnicities, have lived side by side for millennia. All of the world's
great religions are represented in the region.”” From a geographical
standpoint, Southeast Asia holds both a strategically and
commercially important place in the world. “Throughout history,
the great trade routes between east and west have crossed the
region, both on land and on sea, which still remains the case
today.™

The population of South Asia (more than one-fifth of the world
total) is growing rapidly. At the same time, and despite rapid
economic growth during the 1990s, the region has among the lowest
per capita incomes in the world. During 2000, the regional
economic growth was also slow, but it was still ranked as the fastest
growing developing country region.* India is by far the largest
South Asian country in terms of population, gross domestic product
(“*GDP”) and land area. It alone accounts for over three-fourths of
the population and GDP of the South Asia region. After India,
Pakistan and Bangladesh are the next largest South Asian
countries in these categories, followed by Nepal, Sri Lanka, Bhutan
and the Maldives.’

With more than one-sixth of the world's total population, India
is the second most populous country in the world, after China. In
area, it ranks as the seventh largest country in the world, covering
3,287,590 square kilometers,® which is slightly more than two
percent of the earth's total land surface. India's frontier, bordered
by six countries, is about 28,000 kilometers long, of which more

1. Thomas R. Pickering, U.S. Policy in South Asia: The Road Ahead, Remarks at the
Foreign Policy Institute, South Asia Program of the Paul H. Nitze School of Advanced
International Studies of the Johns Hopkins University 2 (April 27, 2000), at
http://www.nyu.edu/globalbeat/ southasia/Pickering042700.html (last visited Oct. 21, 2002).

2. 1d.

3. 1d. For abriefdiscussion, see generally GHULAM UMAR, SOUTH ASIAN ASSOCIATION FOR
REGIONAL COOPERATION (“SAARC”) ANALYTICAL SURVEY 14-47 (Pakistan Institute of
International Affairs, 1988). W.H. Morris-Jones, South Asia, in STATES IN A CHANGING
WORLD: A CONTEMPORARY ANALYSIS 157-76 (Robert H. Jackson & Alan James eds. 1993).

4. REGIONAL PERSPECTIVES, WORLD BANK ANNUAL REPORT (2001).

5. “The seven very unequal states constitute the most imperialized of all region—only
Nepal and Bhutan are partial exceptions—and it was the first decolonized region in the
modern period, its common experience of a single imperial domination was long and far from
superficial.” Morris-Jones, supra note 3, at 157.

6. THE WORLD FACTBOOK, CENTRAL INTELLIGENCE AGENCY 218 (1998).
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than 10,000 kilometers is coastline.” Neighboring countries of
particular concern to India are Pakistan to the northwest and
China to the north, both of which have intractable border disputes
with India and Bangladesh, which is surrounded on three sides by
Indian territory. The other nations on India’s frontier with perhaps
a lesser concern are Nepal and Bhutan to the north, situated
between India and China, which is also surrounded on three sides
by India, and Myanmar (Burma) to the northeast.

The second largest country in the region is the Islamic Republic
of Pakistan. Pakistan was brought into being at the time of the
Partition of British India in 1947, in order to create a separate
homeland for India’'s Muslims. Pakistan was a response to the
demands of Islamic nationalists articulated by the All India Muslim
League, under the leadership of Q. 1. Azam Mohammed Ali Jinnah.®
From independence in 1947 until 1971, Pakistan consisted of two
regions: West Pakistan, in the Indus River basin, and East
Pakistan, located more than 1,000 miles away in the Ganges River
delta. In 1971, following serious internal political problems, an
independent state of Bangladesh was proclaimed in East Pakistan.®

The People’s Republic of Bangladesh is located in south-central
Asia in the delta of the Ganges and Brahmaputra (called Jamuna)
Rivers.'® A riverine country, its land area of 143,998 square
kilometers is bounded by the Indian states of West Bengal to the
west and north, Assam to the north, Meghalaya to the north and
northeast, Tripura and Mizoram to the east, Myanmar (Burma) to
the southeast, and by the Bay of Bengal to the south.™*

The kingdom of Nepal, which has historically distanced itself
from the grip of all colonial powers, is situated between India in the
East, West and South and by China in the North.** With 141,000
square km, it is a landlocked country with access to the sea only
through India.® Thus, Nepal remains fragile in terms of its
geopolitics. Equally fragile geopolitics is that of Bhutan, another
landlocked and old kingdom, which, along with a total area of about
47,000 square kilometers, lies in the eastern Himalayas, between
China to the north, the Indian territories of Assam and West
Bengal to the south and east, and Sikkim to the west."

7. 1d.
8. See 25 THE NEW ENCYCLOPEDIA BRITTANNICA 393 (15th ed.).
9. Seeid.
10. See 1 THE NEW ENCYCLOPEDIA BRITTANNICA 866-67 (15th ed.).
11. 1d.
12. 8 THE NEW ENCYCLOPEDIA BRITTANNICA 599 (15th ed.).
13. Id.
14. 2 THE NEwW ENCYCLOPEDIA BRITTANNICA 190 (15th ed.).
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After the two landlocked countries, come the two island nations,
the Maldives and Sri Lanka. A group of atolls in the Indian Ocean,
south-southwest of India, the Maldives, with a total area of 300
square kilometers,™ were long a sultanate, first under Dutch and
then under British protection. The Maldives became a republic in
1968, three years after independence.”® On the other hand, the
Democratic Socialist Republic of Sri Lanka (formerly Ceylon), by a
process of peaceful constitutional evolution won its independence
from the British Empire in 1948 and became a sovereign republic
on May 22, 1972."" It is one of the largest islands in the Indian
Ocean and lies to the southeast of the southernmost tip of India
from which it is only separated by the narrow, twenty-mile long
Palk Strait."

Table®

Economic and Demographic Indicators
For
South Asian Countries

GNP per
GDP Growth per capita Population
capita (1999) 1999
(%) in US in Millions
Dollars

As is discernible from the table above, as a region, the countries
in South Asia, present a very low growth rate and per capita
income. Of the seven countries, four countries: Bangladesh,

15. 7 THE NEW ENCYCLOPEDIA BRITTANNICA 731 (15th ed.).

16. Id.at 732.

17. 28 THE NEW ENCYCLOPEDIA BRITTANNICA 179-80 (15th ed.).

18. Id. at 167.

19. Growth and Change in Asia and the Pacific, Key Indicators 2001 (Asian Development
Bank, 2001).
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Bhutan, Maldives and Nepal are also least developed countries
(“LDCs”).*®  Occupying regional slow growth “has evident
implications for national political stability, and is a factor, which
can in turn, further aggravate regional tensions.”* Not
surprisingly, economic growth has been in their development
agenda for decades. Since the mid-twentieth century, all of these
countries have “striven to achieve greater material prosperity and
to spread it more widely among their people.”? Success has been
varied. If many instances of failure, which have been recorded,
there have also been triumphs in many sectors. At the same time,
the region had to confront several economic, social and political
problems, including three wars between India and Pakistan,
making this region particularly vulnerable in terms of comparative
stability.”

B. History of International Law Making

Although some of the literature tends to ignore the participation
of Asian and African states in the formulation of the norms of
international law, “the origins and development of international law
should, by no means, be dependent solely on or restricted to
Western European nations.”

The South Asian region . . . has long been significant
in world affairs. For 5000 years, it has been one of
the main centres of civilization, continually enriching
societies beyond its borders and, in turn, being
enriched from outside. Over the past 2000 years,
there has flourished the high Sanskritic civilization
of the classical Hindu age and the Persianate
civilization of the Mughal Empire. Since the
eighteenth century, the region has been the focus of
the longest and deepest encounter between an Asian

20. Asdesignated by the United Nations. Presently, 49 countries in the world fall into the
category of Least Developed Country (“LDC”).

21. Praveen Bhalla, Regional Groupings in Asia: Should SAARC Follow the ASEAN
Model?, 2 J. INT'L DEv. 285, 301 (July 1990).

22. Vijay Shukla, Role of SAARC in the Context of Regional Cooperation in South Asia, 13
ASIAN J. ECON. & S. STUDIES 313 (1994). Economic liberalization in the South Asian countries
first started with the initiative of Sri Lanka followed by Pakistan and Bangladesh between
1975-77. Nepal started the process during 1980s and India in the early 1990s. BISHWAMBHER
PYAKURYAL, IMPACT OF ECONOMIC LIBERALIZATION IN NEPAL 34 (Santosh K. Nair 1995).

23. 1d.

24. YILMA MAKONNEN, INTERNATIONAL LAW AND THE NEW STATES OF AFRICA: A STUDY OF
INTERNATIONAL LEGAL PROBLEMS OF STATE SUCCESSION IN THE NEWLY INDEPENDENT STATES
OF EASTERN AFRICA 4 (Interprint Ltd. 1983).
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civilization and the West, which came to be entwined
with the political struggle between South Asian
nationalism and British imperialism.?®

Influenced, and no less refined by the different exogenous, as
well as endogenous elements overtime, including fine-tuning
resulting from the Hindu, Buddhist, Islam and Christian religions,
the history of international law-making in the South Asian region
is sufficiently developed. There is enough evidence that prior to the
Christian era, “there were in existence separate political units
sufficiently independent of each other and each possessing an organ
capable of conducting intercourse with others.”® Illustrating the
characteristics of universality, the region had sophisticated laws
regarding warfare, diplomatic and consular relations. The region
recognized the notion of immunity for diplomatic agents, and the
subjects of inter-state law were political entities varying notonly in
their internal structure, but also with regard to the exercise of
internal sovereignty.”” The supremacy of law and sanctity of
treaties®® were fully recognized notions, and “concepts of inter-state
law such as self-preservation, just war, independence, sovereignty,
jurisdiction, legal equality and justifiable intervention” were highly
respected.” Similarly, the concept of human rights, greatly
cherished by modern international lawyers, was in a highly
advanced stage in the ancient South Asia, albeit more so in
substance, rather than in form.*

25. Shukla, Role of SAARC, supra note 22, at 313.

26. Nagendra Singh, History of the Law of Nations Regional Developments: South and
South-East Asia, in Il ENCYCLOPEDIA OF PUB. INT'L LAW 824-825 (Rudolf Bernhardt, et al.,
1995) (quoted in C.F. Amerasinghe, South Asian Antecedents of International Law, in INTL
LAw: THEORY AND PRACTICE. ESSAYS IN HONOR OF ERIC Suy 3 (Karel Wellens & Martinus
Nijhoof ed. 1998)); see generally WOLFGANG FRIEDMANN, THE CHANGING STRUCTURE OF INT'L
LAw 309-11 (Columbia Univ. Press 1964).

27. Amerasinghe, supra note 26, at 3-7.

28. Although treaties were valued, “the prime use made of treaties in interstate relations
in ancient India was for the purpose of registering interstate transactions particularly
connected with territorial disputes. Thus by the very nature of the purpose for which treaties
were concluded, they were bilateral in character . . . [a] typical treaty . . . was an agreement
between two kings for mutual surrender or exchange of territories, money and army
(Arthasastra VIII) . . . [m]ultilateral conventions or treaties of the law-making type were
unknown in ancient India.” Singh, supra note 26, at 829. See FRIEDMANN, supra note 26, at
306-309, for a brief introduction on Islamic legal values and international law.

29. Amerasinghe, supra note 26, at 3-9.

30. See LAL DEOSA RAI, HUMAN RIGHTS IN THE HINDU-BUDDHIST TRADITION (Nirala 1995)
for a detailed discussion. See also Surya P. Subedi, Are the Principles of Human Rights
“Western” Ideas? An Analysis of the Claim of the “Asian” Concept of Human Rights From the
Perspective of Hinduism, 30 CAL. W. INT'L L. J. 45-69 (1999), for a detailed analysis. See also
Matthew A. Ritter, Human Rights: The Universalist Controversy, 30 CAL. W. INT'L L.J. 71
(1999) (a response to Dr. Surya P. Subedi, Are the Principles of Human Rights “Western”
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If universality in ancient history has been predominant in
modern history, the focus has been on regionalism.** Although each
of the countries, as either a member of the United Nations and
other intergovernmental agencies, or as an independent member of
international movements such as the Non-aligned movement, has
participated in international law-making, South Asian countries, as
a group, have also started to show interest in the making of
international law for the benefit of the region in proper.®* In this
context, it is noteworthy that several sporadic attempts in creating
some forms of organization to derive political or economic
advantages in the fifties and the sixties, failed due to lack of
political consensus or economic and social justifications.** However,
these countries continued effort, which led to the finalization of a
mechanism for cooperation and development, at a regional level in
the eighties. Focusing on a variety of social, economic and political
issues, it transpired into the establishment of an organization
termed South Asian Association for Regional Cooperation
(“SAARC”).*

C. Scope of the Study

This study, which has a modest objective, briefly explores the
attempts made by the countries in South Asia to establish and
institutionalize the SAARC framework, and the role of these
countries in making international law, through the framework
provided by SAARC. The study is divided into three main parts.

Ideas? An Analysis of the Claim of the “Asian” Concept of Human Rights from the Perspectives
of Hinduism, 30 CAL. W. INT'L L. J. 45 (1999)).

31. See generally Singh, supra note 26, at 824, 829, 833, & 835.

32. 1d.

33. Different attempts for regionalism in South Asia, in fact, were made as early as 1947,
but mostly had failed. For a brief history, see Saman Kelegama, South Asia and Other
Regional Economic Groupings, Paper Presented at the Conference on South Asia 2010:
Challenges and Opportunities, Organized by Coalition for Action on South Asian Cooperation
(CASAQC) at http://cacaconline.com/South_asia_and_other_regional_ec.htm (last visited Mar.
23, 2001); see also Kishore C. Dash, The Political Economy of Regional Cooperation in South
Asia, 69 PACIFIC AFFAIRS 1-2 (Summer 1996); Padmaja Murthy, Relevance of SAARC,
Institute for Defense Studies and Analyses (New Delhi), available at http://www.idsa-
india.org/an-jan00-9.html (last visited Nov. 10, 2002).

One relatively successful example is that of the Asian Clearing Union (“ACU”) which
had been in operation since November 1975. “[I]t was set up in September 1974 at the
initiative of the ESCAP, [and] has its member central banks were predominantly drawn from
SAARC member countries. The original signatories to the [ACU] Agreement were
Bangladesh, India, Iran, Nepal, Pakistan and Sri Lanka. A seventh member Burma was
admitted in 1977.” I.N. Moocher, Prospects and Possibilities of a Payments Union Covering
SAARC-ASEAN Trade, in SAARC ASEAN PROSPECTS AND PROBLEMS OF INTER-REGIONAL
COOPERATION 239 (Bhabani Sen. Gupta ed.). See id. at 239-50 for detailed discussions on the
ACU.

34. 1d.
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The first part provides a general introduction to the
organizational structure of SAARC. In this context, after a brief
review of the historical aspects of the organization, it deals with the
decision-making organs, the different layers involved, the scope as
well as the financing of the institution.

The second part, which is the central focus of this study, deals
with the aspects of formalization of development and cooperation
among countries in the region. It reviews the different instruments
that have been developed and implemented in the region with the
view of promoting cooperation, in economic as well as social areas.
For purposes of simplicity, this part is divided into three sections
based on the categories of instruments adopted by the organization
to serve specific purposes. The overall division reflects the
formalization of mechanisms to regulate common economic, social,
moral, as well as, specific security interests. More precisely, the
study reviews the instruments designed to provide food security in
the region, and to enhance trade, to combating social evils such as
flesh trade, to promoting child welfare, and to defending specific
security concerns of these countries in a more effective fashion.

Finally the last part provides a brief conclusion along with an
attempt to analyze the prospects for the future for the region.

Il. THE INSTITUTION
A. Genesis Of South Asian Regionalism

“The most conspicuous development in international
organizations, since the second world war has been the proliferation
on all continents of regional groupings bearing long and often
awkward names which the initiated commonly reduce to criptical
initials.”®® Not surprisingly, during the Cold War era, “[r]egional
economic groupings emerged primarily as a credible mechanism to
support and sustain military alliances and to rebuild, coordinate
and integrate markets and economies of the allies and dependable
neighbors.”® On the other hand, “in the post-Cold War era,
although factors such as geographical proximity and socio-cultural
links have played an important role, global economic forces have
been the key factor in the formation of regional groupings.”’
Contemporary South Asian regionalism is also an example of a

35. INTERNATIONAL REGIONAL ORGANIZATIONS, CONSTITUTIONAL FOUNDATIONS Vv (Ruth C.
Lawson ed. 1962).

36. Kelegama, supra note 33, at 1.

37. 1d.
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grouping formed to cope with the vagaries of global economic, and
to a certain extent, political forces.*

The regional cooperation initiative, which this study attempts
to discuss, was a consequence of three important aspects of change
that occurred in global and regional contexts.*® The first aspect
“was the deteriorating international economic environment for
South Asia resulting from the breakdown of the North-South
negotiations and worsening prospects for the South Asian
economies.”® This naturally compelled the leaders of South Asia to
think of ways to cope with these economic challenges.** The second
aspect, occurred in the eighties, which was “the emergence of like-
minded western-oriented regimes in South Asia” that “opened the
prospects of greater regional interaction in various fields” in which
South Asian leaders started to explore.*” Finally, the third aspect
was the strategic fall-out of developments like the “sour-revolution”
in Afghanistan in 1978, which was followed by the Soviet military
intervention in that country.”® “This prompted the leaders of South
Asian countries to unite to prevent Great Power intervention and
rivalry [in their region], and [to] promote a regional forum to
understand each other better and to have economic, social, cultural
and scientific cooperation.” “Regional approaches can contribute
constructively to international economic relations by allowing
smaller groupings of economies to establish more significant levels
of cooperation than is permitted by a broad multilateral
agreement,” and is also useful in enacting rules that respond to
specific regional needs.*

The idea of regional cooperation for developing trade and
investments in South Asia, through an intergovernmental
organization, emerged in the early eighties.* After some initial and
informal consultations, the Foreign Secretaries of the seven South
Asian countries — Bangladesh, Bhutan, India, Maldives, Nepal,
Pakistan and Sri Lanka — met formally for the first time in

38. See generally id. at 1.

39. Vijay Shukla, New Frontiers of SAARC, LIl INDIA QUARTERLY J. INT'L AFFAIRS 87
(1996).

40. 1d.

41. 1d.

42. 1d.

43. 1d.

44. 1d.; see generally Padmaja Murthy, Role of Smaller Members in the SAARC Forum,
Institute for Defense Studies and Analyses (New Delhi), available at http://idsa-india.org/an-
nov8-5.html at 1-5; see also Bhalla, supra note 21, at 289-90.

45. John H. Jackson, Perspectives on Regionalism in Trade Relations, 27 LAw & PoL'Y INT'L
Bus. 873, 874 (1996).

46. Murthy, Relevance of SAARC, supra note 33, at 1.
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Colombo in April 1981.* A few months later, a meeting of the
Committee of the Whole identified five broad areas for regional
cooperation. At their first meeting in New Delhi in August, 1983,
the Foreign Ministers adopted a Declaration on South Asian
Regional Cooperation (“SARC”) and formally launched an
Integrated Program of Action in five areas of cooperation:
agriculture; rural development; telecommunications; meteorology;
and health and population activities.* Later, the following were
added to the program of action: transport; postal services; science
and technology; sports; and arts and culture.”® Finally, at the first
SARC summit held in Dhaka on December 7-8, 1985, the Heads of
State formally adopted a Charter establishing the South Asian
Association for Regional Cooperation (“SAARC”).*® Thus, SAARC,
which is compromised of seven countries of South Asia, is a
manifestation of the determination of the governments and people
of this region to work together towards finding solutions to common
problems in a spirit of friendship, trust and understanding, as well
as, towards creating an order based on mutual respect, equity and
shared benefits.”

B. Juridical Character and Decision-Making

The SAARC operates with a set of objectives and general
principles, which is identified in its Charter. Bestowed with the
responsibility of accelerating the process of economic and social
development through collective actions, it primarily aims at
promoting the welfare of the people of South Asia, improving their
quality of life, accelerating their economic growth, social progress
and cultural development, and providing all individuals with the

47. SAARC Profile, ch. 1 (Introduction) at http://www.saarc-sec.org/profile/chl.htm (last
visited Nov. 10, 2002). See also V. Kanesalingam, General Overview of SAARC's
Achievements, 12 MARGA QUARTERLY J. 1 (Marga Inst. 1991).

48. SAARC Profile, supra note 47, at ch. 1.

49. See Arif A. Waquif, Carrying The SAARC Flag: Moving Towards Regional Economic
Co-operation, at 1 (Consumer Unity and Trust Society, Briefing Paper No. 10, rev. 1998). See
also Aabha Dixit, SAARC: Toward Greater Cooperation, Institute for Defense Studies and
Analyses (New Delhi), available at http://www.idsa-india.org/an-jul-5.html at 1-3 (last visited
Mar. 21, 2001), for a brief history of SAARC.

50. For the text of the Charter Establishing the South Asian Association for Regional
Cooperation, see 26 INDIAN J. INTL LAw 323-326, available at http://www.saarcnet.
org/newsaarcnet/index.htm (last visited Nov. 10, 2002) [hereinafter “SAARC Charter”]. The
SAARC Charter is also available at http://www.saarc-sec.org/charter.htm (last visited Nov.
10, 2002). For discussions see also Waquif, Carrying The SAARC Flag, supra note 49, at 1.

51. SAARC, para. 2 (Dhaka 1985), available at http://www.saarcnet.org/newsaarcnet/
saarcdocuments/1ss-decl.htm (last visited Nov. 10, 2002). For the text of the Declaration, see
26 INDIAN J. INT'L LAW 321-322. See also Pramod Kumar Mishra, Dhaka to New Delhi: One
Decade of SAARC, LIl INDIA QUARTERLY J. OF INT'L AFFAIRS 73-86 (1996) for a general
discussion on the evolution of SAARC.
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opportunity to live in dignity and to realize their full potential.>® It
further aims at promoting and strengthening collective self-
reliance, active collaboration and mutual assistance in the
economic, social, cultural, technical and scientific fields, and in
strengthening cooperation, on matters of common interest, with
countries and international organizations.>

It has been noted that, by creating SAARC, “the seven countries,
whose differences are more striking than their commonality seek to
build on what they had in common.”* Although linked by history
and culture, these countries have different political systems, and
the diversity in their economic and military power has been a major
cause of mutual suspicion and distrust among them.*® Hence, to
remedy this heterogeneity-specific problem, they had to devise a
common, risk-free approach to meet the objectives. In these
attempts, SAARC Member States agreed to adhere to some basic
principles.®® Firstand foremost, “cooperation within the framework
of SAARC is to be based on respect for the principles of sovereign
equality, territorial integrity, political independence, and non-
interference in the internal affairs of other States and mutual
benefit.”™’ Second, “such cooperation [is to complement and] shall
not be a substitute, bilateral or multilateral cooperation, and is to
be consistent with bilateral and multilateral obligations of member
states.”® Third, the decisions, at all levels, in SAARC are to be
taken on the basis of unanimity.®® Finally and most importantly,
bilateral and contentious issues are to be excluded from its
deliberations.®® “SAARC has intentionally stressed the ‘core issues’
and avoided more divisive political issues, although political
dialogue is often conducted on the margins of SAARC meetings.”®
In fact, SAARC has adopted the Nordic model of cooperation,
wherein the political sovereignty of cooperating states is not
disturbed in the process of integration.®” It has sought to be a

52. SAARC Charter, supra note 50, art. I.

53. Id.

54. Kanesalingam, supra note 47, at 1.

55. 1d.

56. Id.art. Il

57. 1d.

58. Id.

59. Id. art. X.

60. Id. art. X.

61. See Foreign relations of India, available at http://www.wikipedia.
org/wiki/Foreign_relations_ of_India (last visited Nov. 11, 2002). See Kanesalingam, supra
note 47, at 2 for a brief discussion.

62. Shrikant Paranjpe, From State-centrism to Transnationalism: SAARC, SAPTA and
SAFTA, LIl INDIA QUARTERLY J. OF INT'L AFFAIRS 95, 97 (1996).
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platform for the establishment of cooperative relationship.®®* Given
the political antagonisms in the region, it has adopted an
incrementalist approach of keeping contentious politico-security
issues outside its scope and focusing on economic, cultural, and
social areas.*

C. Organizational & Operational Set-Up

Although some scholarly writings and discussions in the
different fora have advocated the expansion of SAARC to include
other countries in the region, the SAARC Charter, as yet, “provides
for a close membership of the seven founding members.”®® From an
organizational standpoint, the SAARC comprises a series of political
decision-making, policy-making, and technical level groupings, and
the Charter reflects that character of the organization.®

The highest authority of the SAARC rests with the Heads of
State who meet annually at the Summit level.?” At this level, all
issues requiring high-level interventions may be sorted out,
formally or informally.®® Interestingly, the Heads of State, during
the Ninth SAARC Summit, confirmed that a process of informal
political consultations would prove useful in promoting peace,

63. 1d.

64. Id. Also, because the areas identified for cooperation are the least controversial and
minimal, this approach has been termed as the “functional approach” by some. Murthy,
Relevance of SAARC, supra note 33, at 2. Indeed, “the functionalist strategy urges the
development of piecemeal non-political cooperative organization, which are established most
effectively in the economic technical, scientific, social and cultural sectors” (referred to as
functional sectors). The functionalism has been presented as an operative philosophy that
gradually leads to a peaceful, unified and cooperative world. See THEODORE A. COULOUMBIS
& JAMES H. WOLFE, INTRODUCTION TO INTERNATIONAL RELATIONS: POWER AND JUSTICE 292
(Prentice-Hall 2d ed. 1978) for a detailed explanation.

65. Shukla, Role of SAARC, supra note 22, at 318. The Organization in fact had to face a
difficulty pertaining to this. During the fourth Summit in Islamabad, India came up with a
proposal supporting Afghanistan’s entry into SAARC (which then was ruled by a communist
government). The proposal was resisted by Pakistan (which was involved in the resistance
effort). A compromise then was effected, which was reflected in the summit declaration.
Admission for another country into SAARC was to be governed by the principle of unanimity.
This compromise has stalled SAARC's expansion since then. See Dixit, supra note 49, at 4;
see also Summit Declaration, para. 4 (Islamabad, 1988). Recently, China has reportedly
expressed a desire to join SAARC, with support from Bangladesh. See Anil Nauriya, SAARC:
Inside and Outside, THE HINDU, Aug. 7, 2001.

66. Id.

67. SAARC Charter, supra note 50, art. I1l. To date, ten Meetings of the Heads of State
or Government have been held in Dhaka (1985), Bangalore (1986), Kathmandu (1987),
Islamabad (1988), Malé (1990), Colombo (1991), Dhaka (1993) New Delhi (1995), Malé (1997),
and Colombo (1998), respectively. The Eleventh SAARC Summit which was to be held in
Nepal (1999) was, due to political problems in the region, delayed and could only take place
in January 2002. The twelfth Summit is to be held in 2003, in Pakistan.

68. SAARC 9th Summit, para. 8 (Male, 1997).
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stability, amity and accelerated socio-economic cooperation in the
region.®

Below the Summit level is the Council of Ministers. Comprised
of the Foreign Ministers of Member States, the Council is
responsible for formulating policies, reviewing progress, deciding on
new areas of cooperation, establishing additional mechanisms as
deemed necessary, and deciding on other matters of general interest
to the organization.”

The Council meets a minimum of twice a year but, by agreement
of Member States, can also meet in extraordinary sessions.” It has
held twenty regular sessions until December 1998.”> The Twenty-
first Session of the Council was held in Colombo in March 1999."
In addition, a Commemorative Session of the Council, was held at
New Delhi on December 18, 1995, to mark the First Decade of
SAARC, during the Sixteenth Session of the Council of Ministers.”

Below the Council of Minister is the Standing Committee.
Compromised of the Foreign Secretaries of Member States, the
Standing Committee is entrusted with the task of the overall
monitoring and coordinating of programs and modalities of
financing, determining inter-sectoral priorities, mobilizing regional
and external resources, and identifying new areas of cooperation.”
It can meet as often, as deemed necessary, but in practice it meets
twice a year and submits its reports to the Council of Ministers.”
The Standing Committee is assisted by a Programming Committee,
an ad hoc body comprised of senior officials from all Member States,
which is responsible for scrutinizing the Secretariat's budget,
finalizing the calendar of activities, considering the reports of the
Technical Committees and the SAARC Regional Centers, and
taking up any other matter assigned by the Standing Committee.”’
The Standing Committee can also set up Action Committees
comprised of Member States concerned with implementation of
projects involving more than two but not all Member States.™
Presumably, in this context, the provision regarding action
committees has been inserted in light of “the possibility that the

69. Id.

70. SAARC Charter, supra note 50, art. IV.

71. 1d.

72. 1d.

73. 1d.ch. 2.

74. 1d.

75. Id. art. | (a-e).

76. Id. art. V(2). As of January 2001, the Committee had held twenty-seven regular
sessions and two special sessions.

77. 1d.ch. 2. Twenty-one sessions of the Programming Committee had been held through
December 2001.

78. Id.art. VII.
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SAARC might become relevant to surface or river water transport
projects involving more than two states but not all [of the Member
States].””® At the same time, by placing the power to set up Action
Committees in the hands of the Standing Committee, the principle
of unanimity has been extended to them.®

It is clear that “[w]ithin SAARC, cooperation is still to a
considerable extent, ‘controlled, as it is conducted through the
meetings of heads of State or governments and foreign ministers,
and as all decisions still require their approval.”® This reflects,
according to some scholars, the continuing lack of trust and
confidence between parties, which may impede cooperation in
substantive areas.®

Next in the SAARC hierarchy are the Technical Committees,
considered the backbone of the process of regional cooperation.®
Compromised of representatives from all member countries,? these
committees formulate programs and prepare projects in their
respective areas of cooperation, which make up the Integrated
Program of Action under SAARC.* They are responsible for
coordinating and monitoring the implementation of such activities
and submitting their periodic reports to the Standing Committee
through the Programming Committee.’® Along with relatively
broad terms of reference, they are involved in the determination of
the potential and the scope of regional cooperation in agreed areas,
the formulation of programs and preparation of projects, the
determination of financial implications of sectoral programs, the
formulation of recommendations regarding apportionment of costs,
the implementation and coordination of sectoral programs, as well
as the monitoring of progress in implementation.?’

The Technical Committees can also use other forms, methods or
modalities for deliberation, if and when considered necessary,
including meetings between heads of national technical agencies,
meetings between experts in specific fields, or contact among
recognized centers of excellence in the region.® It may be

79. See Pran Chopra, SAARC and ASEAN: Comparative Analysis of Structure And Aims,
in SAARC ASEAN PROSPECTS AND PROBLEMS OF INTER-REGIONAL COOPERATION 14 (Bhabani
Sen Gupta ed. South Asian 1988).

80. Id.

81. Bhalla, supra note 21, at 297.

82. Seeid.

83. SAARC Charter, supra note 50, art. VI.

84. Id. The Chair of the Technical Committees normally rotates among Member States in
alphabetical order every two years.

85. Id.

86. Id.

87. Id.

88. Id.
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appropriate to note that since the establishment of the SAARC, a
number of ministerial level meetings have taken place in specific
contexts, which have focused on areas of common concern and have
become an integral part of the consultative structure.®

“Clearly, top structures as well as the operational structures at
lower levels, have been firmly delineated in the SAARC Charter.”®
It provides for Summit Meetings to occur at least once a year.*" It
also provides for the Council of Ministers’ meetings to occur at least
once a year, which, in effect, means at least twice a year because
the foreign ministers inevitably have to assemble at the time of the
annual Summit.”? The standing committee is required to meet at
least once a year or as often as deemed necessary.”® This, in effect,
has meant at least three times a year, because they also have to
meet at the time of the Summit, as well as the Council.**

Finally, in the SAARC hierarchy, in order to coordinate and
monitor the implementation of activities, to service the meetings of
the organization and to serve as the channel of communication with
other international organizations, a Secretariat exists, which was
established in Katmandu on 16 January 1987.* By being the

89. Six Meetings of Planners have been held so far, starting from one in 1983, and five
annually from 1987 to 1991. These meetings initiated cooperation in important areas such
as Trade, Manufactures and Services, Basic Needs, Human Resource Development, Database
on socio-economic indicators, Energy Modeling Techniques, Plan Modeling Techniques and
Poverty Alleviation Strategies. Similarly, ministerial-level meetings have been regularly held
to address different issues. For instance, the Islamabad meeting (1986) discussed the
international economic issues, the New Delhi (1986), Colombo (1992) and Rawalpindi (1996)
meetings discussed children’s issues, the Shillong (1986), Islamabad (1990), Kathmandu
(1993), and Dhaka (1995) meetings discussed Women's issues, the New Delhi meetings (1992
& 1997), and the Male (1997) and Colombo (1998) meetings discussed the Environment issues,
the Islamabad (1993) meeting discussed the issues related to Disabled persons, the Male
(1994) meeting discussed the issues related to Youth, the Dhaka (1994) and the New Delhi
(1996) meetings discussed the issues related to poverty. Similarly, the Colombo (1996)
meeting discussed the issues of Housing, and the Islamabad (1996) meeting discussed
Agriculture. In the same vein, if Commerce was the focus of discussion in the meetings in
New Delhi (1996), Islamabad (1998), and Dhaka (1999), and Tourism was the focus in
Colombo (1997), the issues related to Information became prominent in the Dhaka (1998)
meeting, and Communications became prominentin the Colombo (1998) meeting. See A Brief
on SAARC, available at http://www.saarc-sec.org/brief.ntm (last visited Oct. 22, 2002). It
should also be noted that the Ninth SAARC Summit decided that the Environment Ministers
Meeting will be held annually. See Ninth Summit Declaration, para. 40 (Male, 1997).

90. Chopra, supra note 79, at 12-13.

91. Id.
92. Id.at12.
93. Id.
94. 1d.

95. A Memorandum of Understanding on the establishment of the SAARC was signed by
foreign ministers of the SAARC countries at the Bangalore Summit. Also a Bangladeshi
diplomat, H.E. Abul Ahsan was chosen the first Secretary General. See Joint Press Release
19 2-3 (2d SAARC Summit, Bangladesh 1986).
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headquarters of the organization, the Secretariat, has been
increasingly utilized as the venue for various SAARC meetings.®

The Secretariat is comprised of a Secretary-General, seven
Directors and a number of general services staff.”” The Secretary-
General is appointed by the Council of Ministers upon nomination
by a Member State on the principle of rotation in alphabetical
order.®® Initially, the Secretary General held position for a period
of two years, but the Ninth SAARC Summit (Male, May 1997)
decided to change the tenure to three years.”® Directors are
appointed by the Secretary-General upon nomination by member
countries for a period of three years, which, in special
circumstances, may be extended for a period not exceeding an
additional three years.'® In this context, it may be worth noting
that “[t]he creation of a permanent Secretariat in Kathmandu may
have brought an element of continuity, but its ability to steer an
independent course of action was severely hampered by the impact
of the political state of affairs between Member States, as well as
the relatively small size of the Secretariat.”%

D. Financial Arrangements

The financial arrangements under the SAARC system are
straightforward. Member states make provisions in their national
budgets for financing activities and programs under the SAARC
framework, which include contributions to the budgets of the
Secretariat and to those of the regional institutions.'®”> The
financial provision, thus made is, announced annually, at the
meeting of the Standing Committee.'*

“The annual budget of the Secretariat, both for capital as well
as recurrent expenditure, is shared by member states on the basis
of an agreed formula.”*® A minimum of forty percent of the
institutional cost of regional institutions is born by the respective
host governments, and the balance is shared by all member states

96. Id.

97. See Ninth SAARC Summit Declaration, para. 5 (Male, 1997).

98. Id.

99. Id.
100. Id.
101. Dixit, supra note 49, at 3-4.
102. The SAARC Secretariat, available at http://www.saarc-sec.org/profile/ch13.htm (last
visited Oct. 22, 2002).
103. Id.
104. 1d. The initial cost of the main building of the Secretariat, together with all facilities
and equipment, as well as that of the annex building completed in 1993 has been met by the
Government of Nepal.
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on the basis of an agreed formula.'®® Capital expenditures of
regional institutions, which include physical infrastructures,
furnishings, machines, equipment and, so forth, are normally born
by the respective host governments.’® Program expenditures of
regional institutions are also shared by Member States, according
to the agreed formula.’® In the case of activities under the
approved calendar, local expenses including hospitality are born by
the host government, and the cost of travel is met by each sending
government.'®

The contribution of each Member State towards financing of the
activities of SAARC is voluntary.’® Each Technical Committee
makes recommendations for the apportionment of the costs of
implementing the programs proposed by it.**° In case sufficient
financial resources cannot be mobilized within the region for
funding activities of the organization, external financing from
appropriate sources may be mobilized with the approval of or by the
Standing Committee.™*

I1l. INSTRUMENTS FOR INTERNATIONAL COOPERATION

Since its establishment, SAARC has approached the issue of
development-cooperation at essentially five fronts. The attempts
have not focused so much on directly tackling the frequently thorny
political issues, but they have been made towards establishing
mechanisms for managing food insecurity, containing social evils
perverting the society, promoting social welfare, protecting specific
security interests, and invigorating trade amongst member
countries. Several instruments for the implementation of the
mechanisms of cooperation have been included in the form of
international agreements or conventions, which includes the
following: an agreement on food security, an agreement to establish
a regime for preferential trading, two conventions to address the
twin problems of children and women trafficking, as well as, to
guarantee the promotion of child welfare, and two conventions to
combat the evils of terrorism and drug trafficking and abuse.

105. Id.

106. Id.

107. Id.

108. Id.

109. Id.; SAARC Charter, supra note 50, art. IX.
110. SAARC Charter, supra note 50, art. IX.
111. Id.
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A. Regulating Common Economic Interests

Two main instruments are discussed in this sub-section. The
first concerns the issue of food security and the efforts of the
countries to create a mechanism to share food grains in emergency
situations. This mechanism, despite the clamor of success in the
beginning, has failed to derive expected benefits. Nevertheless, in
understanding the evolutionary feature of SAARC, it is important
to review this mechanism, albeit very succinctly.

The second instrument concerns a framework for the
enhancement of trade. In this context, this subsection reviews the
efforts of the countries to liberalize international trade and to
stimulate competition. In so doing, it also attempts to provide the
context in which efforts and measures were possible and to consider
the significance and impact of the various decisions made by these
countries as a single and united trading bloc. In addition to
reviewing the mechanism for enhancing trade, this subsection also
discusses a few practical problems encountered in the
implementation of decisions, while in parallel, surveying the
prospects for liberalized international trade in the South Asia
region.

1. Guaranteeing Food Security

During the third SAARC Summit held in Katmandu in
November 1987, an Agreement establishing a Food Security
Reserve was entered into among SAARC nations.'*?  This
Agreement, signed by the foreign ministers of member countries,
came into force on August 12, 1988.'*°

(a) Establishment and Maintenance of a Reserve

The main purpose of the Food Security Agreement is to
establish a reserve of food grains for dealing with emergencies in
member countries and to provide a much-needed cushion against
food shortages and scarcity situations in the region.'* In
recognition of the importance of regional and sub-regional collective

112. Agreement on Establishing the SAARC Food Security Reserve, Nov. 4, 1987
(Kathmandu) [hereinafter “Food Security Agreement”]. See also W.M. Karunadasa, SAARC
and Regional Conventions, SUNDAY OBSERVER (Colombo) June 21, 1998, available at
http://lwww.rediff.com/ news/2001/feb/14gp.htm (last visited Nov. 10, 2002).

113. Karunadasa, supra note 112. An interesting feature of the Food Security Agreement,
supra note 112, is that it would enter into force on a date to be determined by the Council of
Ministers provided that the member countries have collectively earmarked at least one
hundred and twenty-five thousand metric tons of food grains on that date for the purpose of
the Food Security Agreement. See Food Security Agreement, supra note 112, art. X.

114. Food Security Agreement, supra note 112, art. X.



Fall, 2002] DEVELOPMENT OR POLITICS? 37

self-reliance, with respect to food security as a means of combating
the adverse effects of natural and man-made calamities, the idea of
establishment of the food security reserve by member countries
received prominence.'®

The Food Security Agreement generally deals with the
formation of the food security reserve (“the Reserve”), the
procedures for releasing food grains, and the administrative aspect
of the Reserve.!® The Reserve consists of wheat, rice or a
combination of both (food grains), earmarked by member countries
to withdraw in an emergency.''” A schedule, included in the Food
Security Agreement, prescribes the share that should be reserved
to each country, which forms the Reserve.''® The Reserve for the
entire region is to be maintained at a minimum level of 200,000
tons, starting from as high as 153,000 tons share requirement for
India to as low as 20 tons for the Maldives (see Table)."® The
member countries keep the Schedule under review and can amend
it in light of operating experience.'®

Table'?
Countries Share of the Reserve
(in_ m/tons)
Bangladesh 21,100
Bhutan 180
Maldives 20
India 153,200
Nepal 3,600
Pakistan 19,100
Sri Lanka 2,800
TOTAL 200,000

Each member country undertakes to earmark its share of food
grains allocated to it from the Reserve.® The food grains, which
form part of the Reserve remains “the property of the member
country that has earmarked them and shall be in addition to any

115. Id. pmbl.

116. Id.

117. Id.art. 11, T 1.

118. Id.art. 11, T 1.

119. See id. schedule to Food Security Agreement.

120. Food Security Agreement, supra note 112, art. 11, T 3.
121. Karunadasa, supra note 112, at 51.

122. Food Security Agreement, supra note 112, art. 11, 7 4.
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national reserve that may be maintained by that member
country.”**® A member country can, at any time, voluntarily
earmark additional food grains.*** In such a case the member
country concerned, may only withdraw, the amount in excess of its
allocation by giving six months' advance written notice to the Food
Security Board (“the Board”).'® Also, it should be noted that the
quality of all food grains earmarked by the member countries
should be at least of “fair average quality,” or comply with any other
quality standards set by the Board.'®

The obligations of member countries do not end there. They are
also required “to provide adequate storage facilities for the food
grains that they have earmarked, to inspect the food grains
periodically and to apply appropriate quality control measures,
including turnover of the food grains, if necessary.”™’ They must do
so with a view to ensure that at all times the food grains satisfy the
minimum required quality standards and replace any food grains
that do not satisfy such standards.*”® In addition, they need to
make every effort to comply with any guidelines on storage methods
or quality control measures adopted by the Board.'*

In accordance with the agreed procedures, each member country
is entitled to draw on food grains, which form part of the Reserve in
the event of an emergency.*® For example, a member country can
withdraw, if having suffered a severe and unexpected natural or
man-made calamity, it is unable to cope by using its national
reserve and is unable to procure the food grains it requires through
normal trading transactions on account of balance of payments
constraints.™ Such withdrawal of food grains will come from the
country’s own share of the Reserve.*** In doing so, a country must
inform the member countries and the Board of such withdrawal.™*
It also has to replace any food grains as soon as practicable, and in
any event, no later than two calendar years following the date on
which the release of the food grains took place.”® In addition, “a

123. Id.art. I, T5.

124. 1d. In this context, it is noteworthy that Pakistan was the first country to voluntarily
increase its quota of contribution, almost doubling its quota. See BISHWA PRADHAN, SAARC
AND ITS FUTURE 55 (1989).

125. Food Security Agreement, supra note 112, art. 11, 7 4.

126. Id.art. I, 5.

127. Id. art. I, T 6.

128. I1d.

129. 1d.

130. Id. art. II.

131. Id.

132. Id.art. VI, T 1.

133. 1d.

134. Id.art. V, T 1.
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member country shall notify the Board of the release, of the terms
and conditions on which it was effected, and the date on which the
food grains that had been released were replaced.”*

In requesting the release from the reserve, “the member country
in need shall directly notify the other member countries of the
emergency it is facing and the amount of food grains required.”*
The other member countries then take immediate steps to make
necessary arrangements to ensure the immediate and speedy
release of the required food grains, subject to the availability of the
combination requested.”® The prices, terms and conditions of
payment in kind, or otherwise with respect to the food grains
released are directly negotiated between the member countries
concerned.’® However, the requesting member country also has a
duty to inform the Board about its request.**

(b) Food Security Board

For purposes of coordination, the Food Security Agreement
provides for a SAARC Food Security Reserve Board (“the Board”)
comprised of representatives from each member country.**® The
main functions of the Board are to undertake “a periodic review and
assessment of the food situation and to assess the prospects in the
region, including factors such as production, consumption, trade,
prices, quality and stocks of food grains.”* It can also examine
“immediate, short term and long term policy actions as may be
considered necessary to ensure adequate supplies of basic food
commodities in the region.”** Also, the Board can “submit on the
basis of such examination, recommendations for appropriate action
to the Council of Ministers.”**® Similarly, the Board is responsible
for “reviewing the implementation of the provisions of the Food
Security Agreement, call[ing] for such information from member
countries as may be necessary for the effective administration of the
Reserve and issu[ing] guidelines of technical matters such as
maintenance of stocks, storage conditions and quality control.”**

135. Id.art. V, T 2.
136. Id.art. 1V, T 1.
137. Id.art. I, T 6.
138. Id.art. IV, T 3.
139. Id.art. 1V, T4.
140. Id. art. VII, 1.
141. Id. art. VIII, T 1.
142. Id. art. VIII, T 2.
143. Id.

144. Id. art. VIII, T 3.
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The periodic assessment reports are disseminated to all member
countries.'”

The decisions of the Board must be unanimous.**® The Board
elects a Chairman and Vice-Chairman based upon the principle of
rotation among member countries for two year periods.**’ The
Rules of Procedure for the meetings of the board are the same as for
other SAARC meetings.'*® The Board meets at the same place and
time as the Standing Committee, which precedes the annual
Summit.**® The SAARC Secretariat assists the Board in monitoring
all matters relating to the release of food grains from the Reserve,
and in convening and servicing meetings of the Board."®

(c) Implementation Problem

“South Asia is home to more food insecure people than any other
region in the world. About 294 million people are classified by the
Food and Agriculture Organisation as undernourished—more than
one-third of the world’s population.”™* Also, as noted by World Food
Programme (“WFP”), “[a]lthough hunger simply means an absence
of food, food security goes further, embracing multiple dimensions
of availability, access and utilization on one hand and vulnerability
on the other. These four dimensions of food security affect children,
women and conflict affected people.”*** In this context, devising a
mechanism for ensuring food security in the region is certainly
welcome. Under the alarming situation of food shortage that South
Asia is regularly confronted with, the SAARC Reserve was to help
mitigate sufferings by member countries' populations.’™ However,
as noted by a diplomat from India, Muchkend Dubey, the Reserve
has some inherent defects.”® It is too small to be of any efficient
and practical use.”™ If it is to serve in an emergency situation, “the
Reserve will have to be revamped. First, its size will have to be
increased to 1.5 million tons against the present size of 200,000
tons. Second, the composition of the food grains kept in the Reserve

145. Id. art. VIII, T 1.

146. Id. art. VII, T 2.

147. Id. art. VII, § 3.

148. Id.

149. Id. art. VII, T 4.

150. Id. art. IX.

151. WFP’s Sri Lanka Representative, Dr. Suresh Sharma, introducing the publication
“Enabling Development: Food Assistance in South Asia, available at http://www.priu.gov.Ik/
News %20Update/current%20affairs/ca200105/20010502WFP_food_security_in_South_
Asia.htm (last visited Nov. 9, 2002).

152. Id.

153. See PRADHAN, supra note 124, at 55.

154. Id.

155. Id.
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would have to be changed to include a much larger proportion of
rice.”™® And third, stocks would have to be maintained at most of
the key points near deficient and disaster prone areas in member
countries.™’

In spite of the relatively straightforward legal framework, as
well as, the nobility of the objectives, the facilities provided under
the Reserve have never been utilized even though member
countries have suffered from acute food shortages from time to
time.™® In addition, “proposed food security became only notional
since there was no central granary to implement it.”**® Hence, it
was decided to lessen the focus on it.*®

2. Enhancing Trade Through Preferential Regime

Since its establishment in 1985, SAARC has taken significant
steps to expand cooperation among member countries in core
economic areas.™ In 1991, it completed a Regional Study on Trade,
Manufactures and Services (“TMS”).'** This study was the first
important step, which paved the way for SAARC to move forward
in strengthening cooperation in this field.!® The TMS Study
outlined a number of recommendations for promoting regional
cooperation in core economic areas.'® As a result, a high-level
Committee on Economic Cooperation (“CEC”) compromised of the
Comm