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.. IN THE MATTER OF: A M. S  

The Depar tment  of S t a t e  made a  d e t e r m i n a t i o n  on J u n e  1 2 ,  
1987 t h a t  A , '  M S  e x p a t r i a t e d  h e r s e l f  on November 
1 5 ,  1984 under  t h e  p r o v i s i o n s  of  s e c t i o n  3 4 9 ( a ) ( 2 )  of t h e  
Immigra t ion  and N a t i o n a l i t y  Act by making a  f o r m a l  d e c l a r a t i o n  
o f  a l l e g i a n c e  t o  Mexico. - 1/ A t i m e l y  a p p e a l  was f i l e d  t h r o u g h  
c o u n s e l .  

T h e r e  i s  o n e  i s s u e  t o  be d e c i e d :  w h e t h e r  a p p e l l a n t  
i n t e n d e d  t o  r e l i n q u i s h  h e r  Uni t ed  S t a t e s  n a t i o n a l i t y  when s h e  
made a  f o r m a l  d e c l a r a t i o n  of  allegiance t o  Mexico. For  t h e  
r e a s o n s  t h a t  f o l l o w ,  i t  i s  o u r  c o n c l u s i o n  t h a t  t h e  Depar tment  
o f  S t a t e  h a s  n o t  met i t s  burden of  p r o v i n g  t h a t  a p p e l l a n t  
p o s s e s s e d  t h e  r e q u i s i t e  i n t e n t .  A c c o r d i n g l y ,  we r e v e r s e  t h e  
D e p a r t m e n t ' s  h o l d i n g  of  l o s s  of n a t i o n a l i t y .  

A p p e l l a n t ,  A. M S , a c q u i r e d  Uni ted  S t a t e s  
c i t i z e n s h i p  by b i r t h  of  a n  American c i t i z e n  f a t h e r  i n  Mexico on 
, - 2/ By v i r t u e  of h e r  b i r t h  i n  Mexico, s h e  a l s o  

1/ S e c t i o n  3 4 9 ( a )  ( 2 )  of t h e  I m m i g r a t i o n  a n d  N a t i o n a l i t y  A c t ,  8 
V .S .C .  1 4 8 1 ( a ) ( 2 ) ,  p r o v i d e s  t h a t :  

S e c .  349.  ( a )  A p e r s o n  who is  a  n a t i o n a l  
of  t h e  U n i t e d  S t a t e s  w h e t h e r  by b i r t h  o r  
n a t u r a l i z a t i o n ,  s h a l l  l o s e  h i s  n a t i o n a l i t y  by 
v o l u n t a r i l y  p e r f o r m i n g  a n y  o f  t h e  f o l l o w i n g  
a c t s  w i t h  t h e  i n t e n t i o n  o f  r e l i n q u i s h i n g  
U n i t e d  S t a t e s  n a t i o n a l i t y  -- 

( 2 )  t a k i n g  a n  o a t h  o r  making 
a n  a f f i r m a t i o n  o r  o t h e r  f o r m a l  
d e c l a r a t i o n  of a l l e g i a n c e  t o  a  
f o r e i g n  s t a t e  o r  a  p o l i t i c a l  sub-  
d i v i s i o n  t h e r e o f ,  a f t e r  h a v i n g  
a t t a i n e d  t h e  a g e  of e i g h t e e n  y e a r s ;  
o r  ... 

2 /  A p p e l l a n t  a c q u i r e d  U n i t e d  S t a t e s  n a t i o n a l i t y  under  t h e  - 
p r o v i s i o n s  o f  s e c t i o n  3 0 1 ( a )  ( 7 )  of  t h e  I m m i g r a t i o n  and 
N a t i o n a l i t y  A c t ,  8  U.S.C. i 4 0 1 ( a  ( 7 ) ,  n o w s e c t i o n  3 0 1 ( g ) ,  i3 
U.S. C. 1 4 0 1 ( g ) .  



a c q u i r e d  t h e  n a t i o n a l i t y  of  t h a t  s t a t e  a t  b i r t h ,  and s o  e n j o y e d  
t h e  s t a t u s  o f  a  d u a l  n a t i o n a l .  The Embassy e x e c u t e d  a  r e p o r t  o f  
b i r t h  on b e h a l f  of  a p p e l l a n t  i n  1968,  and  i s s u e d  h e r  a  c a r d  o f  
i d e n t i t y  i n  1973 and a  p a s s p o r t  i n  1978.  

I n  J u n e  1983 t h e  Embassy i s s u e d  h e r  a  second  p a s s p o r t  o f  
l i m i t e d  v a l i d i t y ,  pend ing  a d v i c e  from t h e  Mexican a u t h o r i t i e s  
whe the r  s h e  had a p p l i e d  f o r  and o b t a i n e d  a  c e r t i f i c a t e  of  
Mexican n a t i o n a l i t y  (CMN). 3/ S h o r t l y  a f t e r w a r d ,  t h e  Mexican 
a u t h o r i t i e s  in fo rmed  t h e  ~ m b a s s y  t h a t  i n  1971  w h i l e  a p p e l l a n t  
was a  minor h e r  p a r e n t s  took  a n  o a t h  o f  a l l e g i a n c e  on h e r  b e h a l f  
and o b t a i n e d  a  CMN f o r  h e r .  I n  August  1983,  a p p e l l a n t  i n f o r m e d  
t h e  Embassy by t e l e p h o n e  t h a t  s i n c e  s h e  had a  U n i t e d  S t a t e s  
p a s s p o r t  v a l i d  u n t i l  J u n e  1984 s h e  would n o t  t h e n  d e c i d e  w h i c n  
c i t i z e n s h i p  s h e  would c h o o s e .  A c c o r d i n g l y ,  s h e  was informed 
t h a t  when s h e  r e t u r n e d  t o  t h e  Embassy i n  1984 ,  a n o t h e r  i n q u i r y  
would be  made of t h e  Mexican a u t h o r i t i e s .  I n  May 1984 ,  i n  rep:? 
t o  a  f u r t h e r  Embassy i n q u i r y ,  t h e  Mexican a u t h o r i t i e s  a g a i n  
s t a t e d  t h a t  a p p e l l a n t  had a p p l i e d  f o r  a  CMN t h r o u g h  h e r  p a r e n t s ,  
b u t  had n o t  c o n f i r m e d  h e r  Mexican c i t i z e n s h i p .  "Case  c l o s e d  on 
t h i s  d a t e ,  i f  s h e  comes t r y i n g  t o  g e t  h e r  p a s s p o r t  e x t e n d e d  we 
w i l l  s end  a n o t h e r  Dip. Note. s r d . " ,  r e a d s  a n  e n t r y  i n  t h e  
Embassy ' s  r e c o r d  o f  i t s  d e a l i n g s  w i t h  a p p e l l a n t .  

L a t e r  i n  May 1984,  a p p e l l a n t ,  h e r  f a t h e r  and h e r  b r o t n e r  
v i s i t e d  t h e  Embassy and s p o k e  t o  a  c o n s u l a r  o f f i c e r  a b o u t  a u a -  
c i t i z e n s h i p .  T h e  r e c o r d  made by t h e  c o n s u l a r  o f f i c e r  of i n a c  
d i s c u s s i o n  r e a d s  a s  f o l l o w s :  

May 31,  1984 A , s o n  o f  P came 
t o  t h e  Embassy t o  a s k  q u e s t i o n s  c o n c e r n i n g  
d u a l  c i t i z e n s h i p .  A , h i s  s i s t e r  a l s o  
t o o k  p a r t  i n  t h e  m e e t i n g .  A s a i d  
t h a t  h e  may t a k e  a n  o a t h  o f  a l l e g i a n c e  
t o  Mexico b u t  t h a t  h e  d i d  n o t  want t o  
l o s e  h i s  US c i t i z e n s h i p .  He was a d -  
v i s e d  of  US law a n d  a t t i t u d e  a l o n g  

3/ The government  o f  Mexico t o l e r a t e s  d u a l  n a t i o n a l i t y  uni:: ir. - 
i n d i v i d u a l  r e a c h e s  t h e  a g e  o f  e i g h t e e n ,  f r e e l y  i s s u i n g  a  ?!ex . : l z  
p a s s p o r t  t o  e n t e r  and r e - e n t e r  Mexico a s  a  Mexican c i t i z e n .  
Upon a t t a i n i n g  t h e  a g e  o f  e i g h t e e n  Mexican law r e q u i r e s  ir.3: i 

d u a l  n a t i o n a l  e lec t  e i t h e r  Mexican o r  h i s  o t h e r  n a t i o n a l i : ? .  
- - 
+ - 

s u c h  p e r s o n  w i s h e s  t o  e x e r c i s e  t h e  r i g h t s  of  Mexican 
n a t i o n a l i t y ,  h e  must  p o s s e s s  a  c e r t i f i c a t e  o f  Mexican 
n a t i o n a l i t y ,  a p p l i c a t i o n  f o r  w h i c h  must b e  made o n e  y e a r  a::-:: 
h i s  e i g h t e e n t h  b i r t h d a y .  To o b t a i n  a  c e r t i f i c a t e  of  Mexic37. 
n a t i o n a l i t y  t h e  a p p l i c a n t  must  e x p r e s s l y  r e n o u n c e  p r e v i o d s  
n a t i o n a l i t y  a n d  make a  d e c l a r a t i o n  of  a l l e g i a n c e  t o  Mexico.  



w i t h  Supreme Court d e c i s i o n s .  He was 
given our  i n f o  s h e e t  on t h e  above and 
i t  was pointed out  t h a t  he could do 
nothing i n  advance t h a t  would 
gua ran tee  he would not l o s e  h i s  US 
c i t i z e n s h i p .  He asked t o  make a  
sworn s t a t emen t ,  t h e  o r i g i n a l  of 
which was given t o  h i m .  A copy 
should be i n  our f i l e s .  g j s .  

O n  t h a t  occas ion ,  a p p e l l a n t  executed an a f f i d a v i t  whlcn 
reads a s  fo l lows:  

I would l i k e  t o  s t a t e  and c e r t i f y  
t h a t  if i n  t h e  f u t u r e  be fo re  t h e  
Mexican S t a t e  Department (Goberna- 
c i o n )  I may have t o  renounce w i t h  
s i g n a t u r e  my U.S. c i t i z e n s h i p  i n  
o r d e r  t o  be a b l e  t o  s t a y  i n  
Mexico i n  my p resen t  s i t u a t i o n .  
This  i s  not my i n t e n t i o n ,  I am 
American, I'm proud t o  be 
American, and I want t o  s t a y  
American u n t i l  t h e  day I d i e .  

The Embassy extended a p p e l l a n t ' s  p a s s p o r t  t o  f u l l  
v a l i d i t y  (10  y e a r s )  i n  October 1984. In  January 1985, t h e  
Embassy i n q u i r e d  aga in  of t h e  Mexican a u t h o r i t i e s  whether 3 L?":; 
had been i s sued  t o  a p p e l l a n t .  I n  February 1985, t h e  Departme7.t 
of Foreign A f f a i r s  s e n t  t h e  Embassy a  d i p l o m a t i c  no te ,  s t a t - n :  
t h a t  on November 15,  1984 a p p e l l a n t  had a p p l i e d  f o r  and on t r . e  
same d a t e  was i s sued  a CMN. The n o t e  enc losed  a  copy of tr.e 2 N  
t h a t  was i ssued  t o  a p p e l l a n t  and her a p p l i c a t i o n  t h e r e f o r .  1:. 
t h e  a p p l i c a t i o n  a p p e l l a n t  express ly  renounced United S t a t e s  
n a t i o n a l i t y  and a l l  a l l e g i a n c e  and f i d e l i t y  t o  t h e  United 
S t a t e s .  Fur the r ,  she  dec la red  adherence ,  obedience and 
submission t o  t h e  laws and a u t h o r i t i e s  of Mexico. 

S h o r t l y  a f t e r  r ece iv ing  t h e  d i p l o m a t i c  no te ,  t h e  Ernc3::: 
wrote t o  a p p e l l a n t  t o  inform her  t h a t  by making a  formal 
d e c l a r a t i o n  of a l l e g i a n c e  t o  a  f o r e i g n  s t a t e  s h e  might nave 
e x p a t r i a t e d  h e r s e l f .  The Embassy s t a t e d  t h a t  i t  wished t~ , - ? ~ r ?  
whether a p p e l l a n t  in tended t o  r e l i n q u i s h  her  United S t a t e s  
n a t i o n a l i t y  when she  d e c l a r e d  her  a l l e g i a n c e  t o  Mexico. S h e  - i s  
t h e r e f o r e  asked t o  complete a  q u e s t i o n n a i r e  t o  f a c i l i t a t e  
de te rmina t ion  of her  c i t i z e n s h i p  s t a t u s ,  and i n v i t e d  t o  d i s c , - ;  
t h e  ma t t e r  w i t h  a  c o n s u l a r  o f f i c e r .  Appel lan t  completed : c e  
q u e s t i o n n a i r e  on March 20, 1985 and,  f o r  informat ion  
p u r p o s e s t f i l l e d  ou t  a  form f o r  r e g i s t r a t i o n  a s  a  c i t i z e n .  3 -  
Apr i l  1, 1985, a s  requi red  by iaw, a  c o n s u l a r  o f f i c e r  exec,:. : i 



- 4 -  

c e r t i f i c a t e  of l o s s  of n a t i o n a l i t y  i n  a p p e l l a n t ' s  name. 4 /  
The o f f i c e r  c e r t i f i e d  t h a t  a p p e l l a n t  acqu i red  United s t a t e s  
n a t i o n a l i t y  by b i r t h  i n  Mexico of a  United S t a t e s  c i t i z e n  
f a t h e r ;  t h a t  she a l s o  acqu i red  t h e  n a t i o n a l i t y  of Mexico by 
b i r t h  i n  t h a t  s t a t e ;  t h a t  she  made a formal d e c l a r a t i o n  of 
a l l e g i a n c e  t o  a  f o r e i g n  s t a t e ,  t o  w i t  Mexico; and thereby 
e x p a t r i a t e d  h e r s e l f  under t h e  p r o v i s i o n s  of s e c t i o n  3 4 9 ( a ) ( 2 )  o f  
t h e  ~mmigra t ion  and N a t i o n a l i t y  Act. I n  forwarding t h e  
c e r t i f i c a t e  t o  t h e  Department, t h e  Embassy recommended t h a t  t h e  
c e r t i f i c a t e  not be approved, express ing  t h e  view t h a t  a p p e l i a n t  
lacked t h e  r e q u i s i t e  i n t e n t  t o  r e l i n q u i s h  her United S t a t e s  
n a t i o n a l i t y  . 

For reasons not d i s c l o s e d  i n  t h e  record ,  The Department 
took no a c t i o n  i n  t h e  c a s e  f o r  more than  two y e a r s .  F i n a l l y ,  on 
June 1 2 ,  1987, t h e  Department approved t h e  c e r t i f i c a t e ,  
approval  being an a d m i n i s t r a t i v e  de te rmina t ion  of l o s s  of 
n a t i o n a l i t y  from which an appea l  may be taken  t o  t h e  Board of 
Appe l l a t e  Review. An appea l  was f i l e d  through counse l  i n  May 
1988. The Board heard o r a l  argument i n  A p r i l  1989. 5/  - 

4 /  S e c t i o n  358 of t h e  Immigration and N a t i o n a l i t y  Act,  8 U . S . C .  - 
1501, reads  a s  fo l lows:  

Sec. 358. Whenever a  d i p l o m a t i c  o r  c o n s u l a r  
o f f i c e r  of t h e  United S t a t e s  has  reason t o  
b e l i e v e  t h a t  a  person whi le  i n  a  f o r e i g n  s t a t e  
has l o s t  h i s  United S t a t e s  n a t i o n a l i t y  under 
any p r o v i s i o n  of c h a p t e r  3 of t h i s  t i t l e ,  o r  
under any p rov i s ion  of c h a p t e r  I V  of t h e  
N a t i o n a l i t y  A c t  of 1940, a s  amended, he s h a l l  
c e r t i f y  t h e  f a c t s  upon w h i c h  s u c h  b e l i e f  i s  
based t o  t h e  Department of S t a t e ,  i n  w r i t i n g ,  
under r e g u l a t i o n s  p r e s c r i b e d  by t h e  S e c r e t a r y  
of S t a t e .  I f  t h e  r e p o r t  of t h e  d i p l o m a t i c  o r  
c o n s u l a r  o f f i c e r  i s  approved by t h e  S e c r e t a r y  
of S t a t e ,  a copy of t h e  c e r t i f i c a t e  s h a l l  be 
forwarded t o  t h e  Attorney Genera l ,  f o r  h i s  
i n fo rma t ion ,  and t h e  d i p l o m a t i c  o r  c o n s u l a r  
o f f i c e  i n  which t h e  r e p o r t  was made s h a l l  oe 
d i r e c t e d  t o  forward a  copy of t h e  c e r t i f i c a t e  
t o  t h e  person t o  whom i t  r e l a t e s .  

5/ Af te r  o r a l  argument,  a  de lay  of s e v e r a l  months ensued wn: - e  - 
counse l  f o r  a p p e l l a n t  and counse l  f o r  t h e  Department sougnt  
a d d i t i o n a l  in fo rma t ion  regard ing  t h e  f a c t s  and c i rcumstances  
sur rounding  a p p e l l a n t ' s  v i s i t  i n  May 1984 t o  t h e  Embassy where 
s h e  executed an a f f i d a v i t  d i s c l a i m i n g  i n t e n t i o n  t o  re1inqu:sn 
United S t a t e s  c i t i z e n s h : ? ,  i f  s h e  were a t  a  f u t u r e  d a t e  t o  maqe  
a  r enunc ia t ion  of Unitea s t a t e s  c i t i z e n s h i p  b e f o r e  t h e  M e x l c 3 :  
a u t h o r i t i e s .  
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