
DEPARTMENT OF STATE 

BOARD OF APPELLATE REVIEW 

IN THE MATTER OF: Z  H  

This is an appeal from an administratrve determination of 
the Department of State, dated May 28, 1986, that appellant, Z  
H  expatriated himself on February 19, 1979 under the 
provisions o f  section 349(a)(1) of the Immigration and 
Nationality Act by obtaining naturalization in Australia upon 
his own application. 1/ - 

The issues presented by the appeal are: whether 
appellant voluntarily obtained naturalization in Australia with 
the intention of relinquishing his United States nationality. 
For the reasons that follow, it is our conclusion that appellant 
became an Australian citizen of his own free will and intended 
to transfer his allegiance from the United States to Australia. 
Accordingly, the Department’s determination of loss of 
appellant’s United States citizenship is affirmed. 

I 

By virtue of his birth at New York City on June 10, 1 9 2 7  
appellant acquired United States nationality. 2 /  He enlisted 
in the United States Navy and was honorably- discharged in 
December 1 9 4 6  after serving for a year and a half. In 1955 he 
received a Fulbright grant study in Japan. He returned to the 

- 1/ Prior to November 1 4 ,  1986, section 349(a)(1) of the 
Immigration and Nationality Act, 8 U.S.C. 1481 ,  read in 
pertinent part as follows: 

Sec. 3 4 9 .  (a) From and after the effective date of 
this Act a person who is a national of the United 
States whether by birth or naturalization, shall 
l o se  his nationality by -- 

(1) obtaining naturalization in a foreign 
state upon his own application, ... 

Pub. L. 99-653, 100 Stat. 3 6 5 5  (19861, amended subsection 
(a) of section 3 4 9  by inserting “voluntarily performing any of 
the following acts with the intention of relinquishinq United 
States nationality9 after “shall lose his nationality by”. 

- 2 /  Appellant was born   He apparently changed his 
name to 2  H  while living in Israel from 1968 to 1975 .  
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In 1975 appellant obtained a pas  
States Em 

the following affir 
ibed by the Austral 

I, A.B., renouncing all other allegiance, 
solemnly and sincere1 
declare that I will b 
true allegiance t 
Elizabeth the Sec 
successors according to law, and that I 
will faithfully observe the laws of 
Australia and fulfil my duties as an 
Australian citizen. 

Appellant's minor daughter was included in appellant's 
certificate of Australian citizenship. 

Appellant's naturalization came to the attention of 
United States authorities in the spring of 1986 when he applied 
at the Embassy in Canberra for a non-immigrant visa to travel t 
the United States. On March 5, 1986 appellant completed a form 

- 3/ In his application for a passport he acknowledged that h 
had served in the Israeli armed forces. Nonetheless, th 
Embassy determined that he had not performed an expatriative ac 
and therefore he was eligible to receive a passport with f u l  
validity . See his application which bears this notation: 
"Served by conscription without intent to transfer allegiance. 
--:-:-- 2 - L - d  7 7 71 n 
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titled "Information for Determining U.S. Citizenship." 
Thereafter a consular officer executed a certificate of l o s s  o f  
nationality in appellant's name. 4/ The officer certified that 
appellant acquired United States nationality bv birth therein; 
that he obtained naturalization in Australia upon his own 
application; and thereby expatriated himself under the 
provisions of section 349(a) (1)  of the Immigration and 
Nationality Act. In forwarding the certificate to the 
Department, t h e  Embassy reported simply that: 

Herewith Loss of Nationality Case for 
I Y, Z  who was naturalized as an 
Australian on February 19, 1979. 
Subject applied for NIV to visit U.S. 
at which time he completed que-  
siorinaire [sic] ' Information for 
Determining U.S. Citizenship'. Case 
is herewith forwarded to you for action. 

The Deparbtment approved the certificate on May 28 ,  1986, 
approval being an administrative determination of l o s s  of 
nationality from which a timely and properly filed appeal may be 
taken to the Board of Appellate Review. In a telegram to the 
Embassy tile Department spelled out the considerations that in 
its view supported a conclusion that appellant expatriated 
himself: 

. . . M r .   has claimed economic duress 
and did not sign the statement of volun- 
tary relinquishment of U.S. citizenship. 
The courts have generally ruled that 

- 4/ Section , 3 5 8  of the Immigration and Nationality Act, 8 U.S.C.  
1501, reads as follows: 

Sec. 3 5 8 .  Whenever a diplomatic or consular officer 
of the United States has reason to believe that a 
person while in a foreiqn state has lost his United 
States nationality under any provision of chapter 3 
of this title, or under any provision of chapter IV 
of the Nationality Act of 1940, as amended, he shall 
certify the facts upon which such belief is based to 
the Department of State, in writing, under regula- 
tions prescribed by the Secretary of State. If the 
report of the diplomatic or consular officer is 
approved by the Secretary of State, a copy of the 
certificate shall be forwarded to the Attorney 
General, for his information, and the diplomatic or 
consular office in which the report was made shall 
be directed to forward a copy of the certificate 
to the person to whom it relates. 
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economic duress short of a demonstrable 
threat to one's economic survival is not 
a sufficient compel1i.n.g factor to render 
involuntary the performance of an 
expatriating act. Thus, Mr. H  
claim that he obtained Australian 
Citizenship to obtain employment in 
Australia unavailable to aliens (and 
because of inability to obtain work in 
Israel or the United States) cannot be 
considered duress; his naturalization 
is a free choice he made among various 
courses of action. We do not believe 
he has overcome the presumption of 
349(c) that his action was voluntary. 
With respect to his intent the Dept 
believes that the evidence provided in 
this case supports that he intended to 
relinquish U.S. citizenship and we have 
made a finding of loss of nationality 
under section 349Ia)(1) INA and therefore 
approved his certificate of l o s s  of 
nationality. 

2 .  The following additional factors 
support a finding of intent to 
relinquish U.S. citizenship: 

-- Naturalization in a foreign state 
is, by itself, probative evidence of an 
intent to relinquish citizenship; 

-- Mr.  as part of the 
naturalization ceremony, voluntarily took 

' an oath renouncing all other allegiance; 

-- Mr.  relinquished his U.S. 
passport to the Australian authorities in 
connection with this naturalization; 

-- M r .   never inquired p r i o r  t o ro r  
shortly after, obtaining naturalization 
at the Embassy about the possible 
consequences of acquiring Australian 
citizenship. In fact seven years 
lapsed before the question of citizen- 
ship arose and only in connection with 
his application for NIV to the U.S.; 

-- Mr.  admitted that he was 
aware he could lose his U.S. citizen- 
ship by his naturalization; we note 
that for a recent trip to the U.S. he 
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did not seek U.S. citizenship docu- 
mentation but represented himself as 
an Australian wherl he applied for a 
visa. 

Appellant entered an appeal pro se from the Department's 
determination within the time prescribed by the applicable 
limitation. 

- - 

I1 

Section 349(a)(1) of the Immigration and Nationality Act 
prescribes that a United States citizen shall l o s e  h i s  
citizenship by voluntarily obtaining naturalization in a foreign 
state with the intention of relinquishing his nationality. 5/ 

Australia upon his own application. 'He thus brought himself 
within the purview of the Act. 

Appellant acknowledges that he obtained naturalization - in 

The first issue we must address therefore is whether 
appellant performed the expatriative act voluntarily. Section 
349(c) of the Act prescribes a legal presumption that one who 
performs a statutory expatriating act does so voluntarily. The 
actor may, however, rebut the presumption upon a showing by a 
preponderance of the evidence :hat he did not act voluntarily. 
- 6 /  

5/. Text supra note 1. - 
- 6 /  Section 349(c) of the Immigration and Nationality Act, 8 
U.S.C. 1481(c), reads as follows: 

(c) Whenever the loss of United States ' 

nationality is put in issue in any action or 
proceeding commenced on or after the enactment 
of this subsectlon under, or by virtue o f ,  the 
provisions of this or  any other Act, the burden 
s h a l l  be upon the person or party claiming that 
such l o s s  occurred, to establish such claim by a 
preponderance of the evidence. Except as other- 
wise provided in subsection (b), any person who 
commits or performs, or who has committed or 
performed, any act of expatriation under the 
provisions of  this or any other Act shall be 
presumed to have done so voluntarily, but such 
presumption may be rebutted upon a showing, by a 
preponderance of the evidence, that the act or acts 
committed or performed were not done voluntarily. 



Appellant states that he went to Australia because h l  
could not secure a tenured teaching position in Israel; no. 
could he find an "appropriate" appointment in the United States 
In Australia he obtained a position in a university in Mew Soutt 
Nales; his wife found a position in a universrty 5 0 0  miles awal 
in Canberra. In attempting to rebut the legal presumption that 
h i s  naturalization was voluntary, appellant argued in his repl?. 
to the Department's brief that: 

...rJly situation in Aclstralia separated 
from my wife and unable to find work 
outside unskilled low level clerical 
work or unskilled manual work was such 
as to justify me adopting the view that 
I should ameliorate the situation of 
myself and my family by accepting an 
Australian government post ..., I 
respectfully submit there is a level of 
personal and economic deprivation when 
a person is unable to secure employment 
at a level reasonably related to socio- 
economic background. 

He took exception to the Department's assertion in its 
brief that he had not shown that no jobs were available in 
Australia to non-citizens. "I say," he observed, "that this is 
a gross simplification of a stressful and emotional situation 
when normal family life is divided as a result of employment 
problems enountered by a foreigner in a strange country." 

In a statutory declaration accompanying his reply to the 
Department's brief, appellant averred that he tried "very hard 
to find a job whereby I could live with my family," and not take 
employment that required him to obtain Australian citizenship. 
Only when "all my efforts were unsuccessful did I realize that 
Australian Government employment was my only possibility of 
keeping my family together." He had tried in vain to find 
employment in his specialty of education in universities in the 
United States. He and his wife sought positions touether in 
every university in Australia and New Zealand without favorable 
result. "After two and one-half years o f  trying to find 
positions in the same university or college," he concluded, "I 
came to the realization that the only possibility I had of 
preventing disintegration of my family was to seek a position in 

- 6 /  Cont'd. 

The Immigration and Nationality Act Amendments of 1986, Pub. 
L. 99-653, 1 0 0  Stat. 3655 ( 1 9 8 6 1 ,  repealed section 3 4 9 ( b )  but 
did not redesignate section 349(c), or amend it to take account 
of the repeal of section 3 4 9 ( b ) .  
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Canberra (where my wife dorked) in the Australian public service 
which would require my applying for Australian citizenship. 
Before I did this I tried to find a job in 7 0  or 80 institutions 
t o  no avail. I' 

Appellant's central argument is that the duress of family 
devotion - his natural desire to keep his family together - 
deprived him of: freedom of choice, forcing him against his will 
to perform an expatriative act. A corollary argument is that he 
might have been able to unite his family without performing the 
proscribed act but only at an economic cost that he would have 
found unacceptable. 

Duress connotes absence of choice, lack of viable 
alternatives due to factors beyond one's control. To prove 
duress, appellant must show that the circumstances that led him 
to perform an expatriative act were extraordinary and left him 
without freedom of choice. The general rule was stated in 
Doreau v. Marshall, 1 7 0  F . 2 d  7 2 1 ,  7 2 4  (3rd Cir. 1 9 4 8 ) :  

If by reason of extraordinary circum- 
stances, an American national is forced 
into the formalities of citizenship of 
another country, the sine qua non of 
expatriation is lacking. There is no 
authentic abandonment of his own nation- 
ality, 

--- 

Nhere one pleads the duress of family devotion, the 
courts have made clear that only very unusclal circumstances 
excuse performance of an expatriative act. See R'jckman v. 
Acheson, 106 F.Supp. 7 3 9  (S.D.-  Tex. 1 9 5 2 ) .  There a naturalized 
United States citizen who returned to and remained in her 
birthplace to care €or a bed-ridden mother, did not forfeit her 
citizenship under the statute then applicable to naturalized 
citizens, because the reason that forced her to stay in Canada - 
filial duty - was, the court held, equatable to duress. See 
also Mendelsohn v. Dulles, 2 0 7  F.2d 3 7  (D.C. Cir. 19531, where 
the plaintiff, a naturalized citizen, remained abroad, in excess 
of the time then allowed naturalized citizens, to care for his 
wife whose illness was so disabling as to prevent t r ave l .  The 
court held that he acted "under the coercion of marital 
devotion, which was just as compelling as physical restraint." 
2 0 7  F.2d at 3 9 .  

Appellant posits a novel, and we think untenable thesis 
in arguing that his naturalization was involuntary because he 
could not find employment near his wife, and that because the 
only employment he allegedly could find was not commensurate 
with his training and experience, he was justified in performing 
an expatriative act. 

sympathize with appellant's natural wish to live a 
normal family life, and we appreciate that he would prefer not 



- 8 -  

ake menial 

nces can 

a n t ' s  conte 

3. By h i s  own 

i ce .  I t  i s  

I11 

The s t a t u t e  7 /  provides ,  and t h e  cases  h , t h a t  even 
a c i t i z e n  voiiuntari ly,  performs a s t a t u t o r  xpat r i a  t i n g  

a c t ,  loss of c i t i z e n s h i p  w i l l  not r e s u l t  unless be proved 
t h a t  the  c i t i z en  intended t o  r e l i n q u i s h  his i t e d  S t a t e s  
n a t i o n a l i t y .  Vance v .  Terrazas ,  444 U.S. 252  (1980); Afroyim v .  
-' R u s k  387  U.S. 253  (1967). I t  is t h e  government's burden t o  

- 7/  Text supra note 1. 
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prove a party's intent, and it is to do so by a preponderance of 
the evidence. Vance v. Terrazas, Supra, at 267. Intent may be 
expressed in words or found as a fair inference from proven 
conduct. Id. at 260. The intent the government must prove is 
the party's intent when the expatriating act was done, in 
appellant's case, his intent when he voluntarily obtained 
naturalization in Australia. Terrazas v. Hais 653- F.2d 285, 
287 (7th Cir. 1981). 

A' 

The Department submits that the fact appellant renounced 
" a l l  other allegiance" while making an affirmation of allegiance 
to Queen Elizabeth the Second, Queen of Australia, is expressive 
of his true intent. 

The only evidence presented to us bearing on appellant's 
intent that is contemporaneous with appellant's naturalization 
is the act itself and his affirmation of allegiance to Queen 
Elizabeth the Second which included renunciation of "all other 
allegiance." Obtaining natUraliZatiOn in a foreign state may be 
highly persuasive evidence of an intent t o  relinquish United 
States citizenship, as the Supreme Court said in Vance v. 
Terrazas, supra: 

... we are confident that it would be 
inconsistent with Afroyim [387 U.S. 
2 5 3  (196711 to treat the 
expatriating acts specified in sec. 
1481(a) as the equivalent of or as 
conclusive evidence of the indispensable 
voluntary assent of the citizen. 'Of . 
course', any of the specified acts 'may be 
highly persuasive evidence in the particular 
case of a purpose to abandon citizenship.' 
Nishikawa v. Dulles, 356  U . S .  129, 1 3 9  (1958) 
(Black, J., concurring) .... 

444 U.S. at 261. 

Expressly renouncing " a 1 1  other allegiance" adds great 
evidential weight to the fact that one has performed an 
expatriative act, and the case law is explicit about the legal 
consequences of doing so. A United States citizen who 
knowingly, intelligently and voluntarily performs a statutory 
expatriating act and simultaneously renounces United States 
citizenship demonstrates an intent to relinquish United States 
citizenship, provided there are no factors of sufficient weight 
to mandate a diiferent result. Terrazas v. - Haig, supra; 
Richards v. Secretary of State, 752 F.2d 1 4 1 3  (9th Cir. 1985); 
and Meretsky v. Department of State, et al., memorandum opinion, 
Civil Action 85-1985 (D.D.C. 1985); aff'd. -- sub nom. Meretsky v. 
Department of Justice, et - al. , memorandum opinion, No. 86-5184 
(D.C. Cir, 1987). 
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The plaintiff in Terrazas V. - Haig,supra, made a foraa 
decldration of allegiance to Mexico and e x p r e s s m n o u n c e d  his 
United States citizenship. The Court of Appeals held that there 
was "abundant evidence" that the plaintiff knowinqly and 
intelligently performed the proscribed act with the intention of 
relinquishing United States nationality. He was 2 2  years o l d ,  
well-educated and fluent in Spanish when he applied for a 
certificate of: Mexican nationality that contained an oath of 
allegiance to Mexico and a renunciation of United States 
citizenship. His subsequent conduct also cast doubt on his 
contention that he lacked the requisite intent to relinquish 
citizenship. 

Richards V. Secretary of State, supra, i n v o l v e C t h e  
naturalization in Canada of a United States citizen who swore an 
oath of allegiance to Queen Elizabeth the Second and made a 
concomitant declaration renouncing " a l l  allegiance and fidelity 
to any foreign sovereign or state." The Court of Appeals for 
the Ninth Circuit agreed with the district court that "the 
voluntary taking of a formal oath that includes an explicit 
renunciation of United States citizenship is ordinarily 
sufficient to establish a specific intent to renounce United 
States citizenship." 8/  7 5 3  F.2d at 1421. The court of 
appeals' accepted that tiie plaintiff wished to become a Canadian 
citizen and would have liked also to remain a United States 
citizen, but because Canada required relinquishment of his other 
citizenship, he chose to renounce United States citizenship in 
order to obtain Canadian citizenship. Appellant argued that he 
lacked the requisite intent because he never desired to 
surrender his United States citizenship. Since he had no wish 
to become a Canadian citizen independent of a perceived need to 
advance his career, the necessary intent was lackinq, he 
asserted. The Court of Appeals disagreed, saying that if a 
citizen freely and knowingly ChOOSeS to renounce his citizenship 
and carries out that decision, his choice must be given effect. 
In brief, a citizen's specific intent to cenounce his 
citizenship does not turn on motivation. 

- 8/  We may assume that the court reasoned that since the 
petitioner renounced all allegiance to any foreign state, he 
was, in effect, declaring that he did not wish to be in a 
relationship of reciprocal rights and duties with any state 
except Canada. He t h e r e f o r e  renounced his United States 
nationality for all intents and purposes. 
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n t i f f  r e n o u n c e d  

When p l a i n t i f f  

t 9 .  

t i f f  
a l l  
T h e  
t h e  

t h e  d i s t r i c t  c o u r t  * s 
r e n o u n c e d  h i s  U n i t e d  
t h a t  h e  lacked  t h e  r e q u i s i t e  i n  d S t a t e s  c i t i z e n s h i p  

C a n a d i a n  c h e  m i g h t  be 
t of Appeals 

of t h e  9 t h  C i r c u i t  R icha rds ,  s u p r a :  "a  
u n c e  h i s  c i t i z e n s h i p  

c i t i z e r i s h i p , "  r e g a r d l e s s  of m o t i v e .  T h e  
o a t h  p l a i n t i f f  t ook ,  t h e  c o u r t  d ec l a r ed ,  r e n o u n c e d  h i s  U n i t e d  
S t a t e s  c i t i z e n s h i p  " i n  no  u n c e r t a i n  t e r m s . "  - 9/ Memo. op. a t  5 .  

I 9 /  T h e  C o u r t  of A p p e a l s  added t h e  f o l l o w i n g  f o o t n o t e  (number  3 ) :  

C.F./ U n i t e d  S t a t e s  v .  M a t h e s o n ,  502 F .2d  809  
( 2 d C i r . j  ( f i n d i n g  t h a t  a n  o a t h  t h a t  d i d  not  
e x p l i c i t l y  r e n o u n c e  o the r  c i t i z e n s h i p s  d i d  not 
d e m o n s t r a t e  t h e  s p e c i f i c  i n t e n t  r e q u i r e d  by sec- 
t i o n  1 4 8 1 ( a ) ) ,  c e r t .  d e n i e d ,  429 U.S. 8 2 3  (1976). 
I n  t h a t  case,  t h e  c o u r t  a l s o  found  a ' w e a l t h  . . . 
of e v i d e n c e '  i n d i c a t i n g  t h a t  d e s p i t e  t h e  o a t h ,  t h e  
sub jec t  ' c o n t i n u a l l y  b e l i e v e d  a n d  r e p r e s e n t e d  t h a t  
s h e  was a c i t i z e n  of t h e  U n i t e d  S t a t e s . '  I d .  a t  
812.  T h e  S e c o n d  C i r c u i t  h e l d  t h a t  t h e  l a n g u a g e  of 
t h a t  o a t h  was c o n s i s t e n t  w i t h  t h e  c o n c e p t  of d u a l  
n a t i o n a l i t y .  The oa th  t a k e n  by Meretsky, on  t h e  
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other hand, explicitly renounced fidelity to any 
o t h e r  aovernnents. 
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... I did not take an oath of renuncia- 
tion. What is at issue here is an oath 
of allegiance which incorporated some 
words which had no express meaning to me 
other than that I would bear allegiance 
to Her Majesty Queen Elizabeth I1 and 
closely observe the laws of Australia 
and fulfill my duties as an Australian 
citizen. I was of the view that the 
renunciation element referred t o  anti- 
Australian attitudes of any kind. I 
have not regarded myself as having a 
counter allegiance to Australia. 

I dispute that the meaning of the 
words which I swore when I became 
naturalised should be taken at their 
face value. The law and the 
authorities on my reading clearly 
indicate that the Department of 
State is bound to take into 
account the subjective factors such 
as I may establisn by the prepon- 
derance of evidence. My situation 
was that 1 was in a friendly 
country and that it was not ever 
my intention to relinquish my US 
citizenship. The fact that I 
renounced all other allegiances 
per se meant that I renounced 
hny allegiance in my mind which 
would be counter or  alien to that 
which I would hold in the federal 
system o€ Australia. 

I f ,  as he appears to do, appellant argues that the issue 
of his intent to relinquish United States nationality should be 
determined by what he says his state of mind was when he became 
an Australian citizen, his position has no support in law. It 
is settled that the intentions of the mind can only be fathomed 
by outward manifestations - a persons's words and proven 
conduct. What he says his state of mind was seven years earlier 
has no probative value, absent at least some contemporary proven 
words OK conduct expressing an intent to retain United States 
citizenship. Appellant gave what the Australian authorities 
were entitled to consider a binding undertaking to transfer his 
allegiance to Australia. The legal consequences of making such 
an affirmation were formulated as follows by the Court of 
Appeals in Richards v. Secretary of State, supra: 

Whenever a citizen has freely and knowingly 
chosen to renounce his United States citi- 
zenship, his desire to retain his citizenship 






