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February  2 0 ,  1 9 9 0  

DEPARTMENT OF STATE 

BOARD OF APPELLATE R E V I E W  

I N  THE MATTER OF: J  D  N  

The Department  of S t a t e  made a d e t e r m i n a t i o n  on A p r i l  4, 
1 9 7 7  t h a t  J  D  N  e x p a t r i a t e d  h imse l f  on J u n e  2 4 ,  
1 9 7 6  under  t h e  p r o v i s i o n s  of s e c t i o n  3 4 9 ( a ) ( 1 )  of t h e  
Immigra t ion  and  N a t i o n a l i t y  A c t  by o b t a i n i n g  n a t u r a l i z a t i o n  i n  
t h e  Uni ted  Kingdom upon h i s  own a p p l i c a t i o n .  1/ I n  1989 

 e n t e r e d  a n  a p p e a l  from t h a t  d e t e r m i n a t i o n .  

T h e  t h r e s h o l d  issue p r e s e n t e d  i s  whether  t h e  Board may 
For t h e  r e a s o n s  g i v e n  e x e r c i s e  j u r i s d i c t i o n  o v e r  t h e  a p p e a l .  

below, we c o n c l u d e  t h a t  t h e  a p p e a l  i s  t i m e- b a r r e d  and 
a c c o r d i n g l y  d i s m i s s  i t  f o r  l a c k  of j u r i s d i c t i o n .  The f a c t  t h a t  
t h e  Board h a s  d i s m i s s e d  t h e  a p p e a l  f o r  l a c k  of j u r i s d i c t i o n  
does  n o t ,  however, b a r  t h e  Department f rom t a k i n g  s u c h  f u r t h e r  
a c t i o n  i t  might f i n d  a p p r o p r i a t e ,  i f  a p p e l l a n t  were t o  r e q u e s t  
t h a t  t h e  Department  rev iew i t s  d e c i s i o n  of  l o s s  of  h i s  U n i t e d  
S t a  t e s na t i ona 1 i t y  I 

I 

A p p e l l a n t ,  J  D  N , became a Uni ted  S t a t e s  
c i t i z e n  by v i r t u e  of h i s  b i r t h  of a Un i t ed  S t a t e s  c i t i z e n  
f a t h e r  ( a  Un i t ed  S t a t e s  F o r e i g n  S e r v i c e  O f f i c e r )  a t  

.  The Un i t ed  S t a t e s  Lega t ion  i n  
B e i r u t  execu ted  a r e p o r t  of  a p p e l l a n t ' s  b i r t h  a s  a U.S. c i t i z e n  
on December 2 0 ,  1 9 4 9 ,  and  i s s u e d  h i m  a p a s s p o r t  i n  1 9 5 0  a t  
w h i c h  time h e  was t a k e n  t o  t h e  U n i t e d  S t a t e s  by h i s  p a r e n t s .  
A p p e l l a n t  l i v e d  i n  t h e  U n i t e d  S t a t e s  f o r  a b o u t  a y e a r  and a 
h a l f .  
i t ,  " t o  e f f e c t  a s e p a r a t i o n  w h i c h  u l t i m a t e l y  r e s u l t e d  i n  
d i v o r c e  p r o c e e d i n g s  b e i n g  executed i n  1 9 5 4 . "  

I n  J u l y  1 9 5 1  h i s  mother  took h i m  t o  England ,  a s  h e  p u t  

- 1/ S e c t i o n  3 4 9 ( a ) ( 1 )  o f  t h e  Immigra t ion  and  N a t i o n a l i t y  A c t ,  8 
U.S.C. 1 4 8 1 ( a ) ( l ) ,  r e a d s  a s  f o l l o w s :  

Sec .  3 4 9 .  ( a )  A p e r s o n  who i s  a n a t i o n a l  of  t h e  
Uni ted  S t a t e s  w h e t h e r  by b i r t h  o r  n a t u r a l i z a t i o n ,  
s h a l l  l o s e  h i s  n a t i o n a l i t y  by v o l u n t a r i l y  p e r -  
forming  any  o f  t h e  f o l l o w i n g  a c t s  w i t h  t h e  
i n t e n t i o n  of  r e l i n q u i s h i n g  Uni ted  S t a t e s  n a t i o n-  
a l i t y  - 

(1) o b t a i n i n g  n a t u r a l i z a t i o n  i n  a 
f o r e i g n  s t a t e  upon h i s  own a p p l i -  
c a t i o n ,  o r  upon a n  a p p l i c a t i o n  f i l e d  
by a d u l y  a u t h o r i z e d  a g e n t ,  a f t e r  
hav ing  o b t a i n e d  t h e  a g e  of e i g h t e e n  
y e a r s ;  o r  . . .  
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A p p e l l a n t  was e d u c a t e d  i n  t h e  U n i t e d  Kingdom, a n d  r e c e i v e d  a 
masters  d e g r e e  i n  s c i e n c e  i n  1 9 7 5  f r o m  t h e  U n i v e r s i t y  of 
C a r d i f f .  A t  t h a t  t ime,  a p p e l l a n t  s t a t e s ,  

. . . I  was s t r o n g l y  a d v i s e d  by my U n i v e r-  
s i t y  t u t o r  t h a t  I s h o u l d  be  b e t t e r  a b l e  
t o  g a i n  employment by a d o p t i n g  B r i t i s h  
c i t i z e n s h i p  - p a r t i c u l a r l y  i f  I was t o  
pursue  a research o r i e n t a t e d  c a r e e r .  
Such work would be,  f o r  a p e r s o n  w i t h  
my q u a l i f i c a t i o n s ,  f o u n d  i n  t h e  M i n i s t r y  
of A g r i c u l t u r e  a n d  F i s h e r i e s  f o r  w h i c h  
B r i t  i s h  Na t i o n a  1 i t y /  Commonwea 1 t h n a t i o n -  
a l i t y  was a p r e - r e q u i s i t e .  

S u c h  e x h o r t a t i o n s  were s t r o n g l y  en-  
d o r s e d  by my m o t h e r  who d i s l i k e d  my 
a d h e r e n c e  t o  i d e n t i f y i n g  m y s e l f  a s  
American a s  I d i d  t o  my f r i e n d s  a n d  
c o l l e a g u e s  a n d  by r e f u s i n g  t o  v o t e  i n  
B r i t  i s h  e l  ec t i o n s .  

Af ter  c o m p l e t i n g  my M.Sc, i n  t h e  
a b s e n c e  o f  a d v i c e  t o  t h e  c o n t r a r y  a n d  
h a v i n g  been  p r e s e n t e d  w i t h  t h e  argu-  
m e n t s  o f  h a v i n g  no t a n g i b l e  l i n k s  
t o  America, a s  well a s  t h e  p r e s s i n g  
n e e d  t o  f i n d  employment i n  c o m p e t i t i o n  
w i t h  o t h e r  poor g r a d u a t e s  f o r  l i m i t e d  
v a c a n c i e s ,  I y i e l d e d  t o  t h e  e m o t i o n a l  
p r e s su re s  o f  p u r s u i n g  t h e  a d o p t i o n  of 
B r i t i s h  na t i ona 1 i t y . 

A p p e l l a n t  a p p l i e d  f o r  n a t u r a l i z a t i o n .  On J u n e  2 4 ,  1 9 7 6  
h e  was g r a n t e d  a c e r t i f i c a t e  or' n a t u r a l i z a t i o n  p u r s u a n t  t o  
s e c t i o n  1 0  o f  t h e  B r i t i s h  N a t i o n a l i t y  A c t  o f  1 9 4 8 .  T h e  record 
d o e s  n o t  i n d i c a t e  t h a t  a p p e l l a n t  made a n  o a t h  of a l l e g i a n c e ,  b u t  
t h e  Board n o t e s  t h a t  s e c t i o n  1 0  of t h e  B r i t i s h  N a t i o n a l i t y  A c t  
of 1 9 4 8  p r e s c r i b e d  t h a t  a p p l i c a n t s  f o r  n a t u r a l i z a t i o n  make t h e  
f o l l o w i n g  o a t h  o f  a l l e g i a n c e :  

I ,  A . B . ,  swear by A l m i g h t y  God t h a t  I 
w i l l  be f a i t h f u l  a n d  bea r  t r u e  a l l e g i a n c e  
t o  Her M a j e s t y  Queen E l i z a b e t h  t h e  S e c o n d ,  
Her Heirs a n d  S u c c e s s o r s  a c o r d i n g  t o  law. 

T h e  Home O f f i c e  i n f o r m e d  t h e  Embassy o n  J u l y  1 6 ,  1 9 7 6  
t h a t  a p p e l l a n t  had a c q u i r e d  t h e  n a t i o n a l i t y  of t h e  U n i t e d  
Kingdom a n d  C o l o n i e s .  S i x  months  l a t e r  t h e  Embassy s e n t  
a p p e l l a n t  a Uni fo rm Loss o f  N a t i o n a l i t y  l e t t e r ,  d a t e d  December 
8 ,  1 9 7 6 ,  a d v i s i n g  h im t h a t  by o b t a i n i n g  n a t u r a l i z a t i o n  i n  a 
f o r e i g n  s t a t e  h e  m i g h t  h a v e  e x p a t r i a t e d  h i m s e l f .  T h e  Embassy 
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a sked  a p p e l l a n t  t o  comple t e  and r e t u r n  a s h o r t  form w h i c h  
e l i c i t e d  i n f o r m a t i o n  a b o u t  h imse l f  and a s k e d  him t o  s t a t e  
whether  h e  o b t a i n e d  B r i t i s h  c i t i z e n s h i p  v o l u n t a r i l y  w i t h  t h e  
i n t e n t i o n  of r e l i n q u i s h i n g  Uni ted  S t a t e s  c i t i z e n s h i p .  He was 
o f f e r e d  a n  o p p o r t u n i t y  t o  d i s c u s s  h i s  c a s e  w i t h  a c o n s u l a r  
o f f i c e r ,  and  a d v i s e d  t h a t  i f  he d i d  no t  respond t o  t h e  Embassy 's  
l e t t e r  w i t h i n  6 0  days ,  i t  would b e  assumed t h a t  h e  d i d  n o t  w i s h  
t o  s u b m i t  e v i d e n c e  f o r  c o n s i d e r a t i o n  i n  t h e  making of a d e c i s i o n  
r e g a r d i n g  h i s  l o s s  of n a t i o n a l i t y .  

A p p e l l a n t  d i d  no t  r e p l y  t o  t h e  Embassy ' s  l e t t e r  w i t h i n  
t h e  time a l l o w e d .  A c o n s u l a r  o f f i c e r  t h e r e f o r e  execu ted  a 
c e r t i f i c a t e  of  l o s s  of n a t i o n a l i t y  i n  a p p e l l a n t ' s  name on J u n e  
2 4 ,  1 9 7 6  i n  compl i ance  w i t h  t h e  p r o v i s i o n s  of  s e c t i o n  358 of t h e  
Immigra t ion  and N a t i o n a l i t y  A c t .  2 /  The c e r t i f i c a t e  r ec i t ed  
t h a t  a p p e l l a n t  a c q u i r e d  U n i t e d  S t a y e s  n a t i o n a l i t y  by v i r t u e  of  
h i s  b i r t h  a b r o a d  t o  a Uni ted  S t a t e s  c i t i z e n  p a r e n t ;  o b t a i n e d  
n a t u r a l i z a t i o n  i n  t h e  U n i t e d  Kindom; and  t h e r e b y  e x p a t r i a t e d  
h imse l f  under  t h e  p r o v i s i o n s  of s e c t i o n  3 4 9 ( a ) ( l )  of t h e  
Immigra t ion  and  N a t i o n a l i t y  A c t .  T h e  Embassy s e n t  t h e  
c e r t i f i c a t e  t o  t h e  Department  on Janua ry  31, 1 9 7 7  under  c o v e r  of 
a memorandum w h i c h  r e p o r t e d  s imply  t h a t :  

T h e r e  i s  t r a n s m i t t e d  h e r e w i t h  C e r t i f i -  
ca t e  of Loss  of N a t i o n a l i t y  executed 
i n  t h e  name of J  D  N . I t  
w i l l  be s e e n  t h a t  t h e r e  was no r e s p o n s e  
from Mr. N  t o  t h e  Uniform Loss of 

- 2/ S e c t i o n  358 of t h e  Immigra t ion  and  N a t i o n a l i t y  A c t ,  8 U.S.C. 
1501, r e a d s  a s  f o l l o w s :  

Sec. 358.  Whenever a d i p l o m a t i c  o r  c o n s u l a r  
o f f i c e r  o f  t h e  U n i t e d  S t a t e s  h a s  r e a s o n  t o  
b e l i e v e  t h a t  a p e r s o n  w h i l e  i n  a f o r e i g n  s t a t e  
h a s  lost h i s  U n i t e d  S t a t e s  n a t i o n a l i t y  under  any  
p r o v i s i o n  of c h a p t e r  3 of  t h i s  t i t l e ,  o r  under  
any  p r o v i s i o n  of  c h a p t e r  IV of  t h e  N a t i o n a l i t y  
A c t  of 1 9 4 0 ,  a s  amended, h e  s h a l l  c e r t i f y  t h e  
f a c t s  upon w h i c h  s u c h  b e l i e f  i s  based  t o  t h e  
Department  of S t a t e ,  i n  w r i t i n g ,  under  r e g u l a-  
t i o n s  p r e s c r i b e d  by t h e  S e c r e t a r y  of S t a t e .  I f  
t h e  r e p o r t  of  t h e  d i p l o m a t i c  o r  c o n s u l a r  o f f i c e r  
i s  approved  by t h e  S e c r e t a r y  of S t a t e ,  a copy of  
t h e  c e r t i f i c a t e  s h a l l  be forwarded  t o  t h e  
A t t o r n e y  G e n e r a l ,  f o r  h i s  i n f o r m a t i o n ,  and  t h e  
d i p l o m a t i c  o r  c o n s u l a r  o f f i c e  i n  w h i c h  t h e  r e p o r t  
was made s h a l l  be d i r e c t e d  t o  fo rward  a copy of 
t h e  c e r t i f i c a t e  t o  t h e  p e r s o n  t o  whom i t  r e l a t e s .  
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N a t i o n a l i t y  L e t t e r  of December 8 ,  1976 ,  
t h e  enve lope  was r e t u r n e d  marked " n o t  
c a l l e d  f o r " .  

T h e r e f o r e  t h e  above  CLN h a s  been p r e-  
pa red  showing l o s s  of n a t i o n a l i t y  on 
J u n e  2 4 ,  1 9 7 6  under  S e c t i o n  3 4 9 ( a ) ( 1 )  
of t h e  I N A  of 1952 .  

T h e  s o l e  e v i d e n c e  s u b m i t t e d  by t h e  Embassy i n  s u p p o r t  o f  
a h o l d i n g  of loss of  n a t i o n a l i t y  was t h e  memorandum from t h e  
Home O f f i c e  t o  t h e  Embassy a t t e s t i n g  t h a t  a p p e l l a n t  had o b t a i n e d  
n a t u r a l i z a t i o n .  The  Department  approved  t h e  c e r t i f i c a t e  on 
A p r i l  4 ,  1977,  a p p r o v a l  be ing  a n  a d m i n i s t r a t i v e  d e t e r m i n a t i o n  of  
loss of n a t i o n a l i t y  from w h i c h  a n  a p p e a l  may be t a k e n  t o  t h i s  
Boa r d .  

A p p e l l a n t  m a r r i e d  a B r i t i s h  c i t i z e n  i n  1978 .  They have 
t h r e e  c h i l d r e n ,  a11 born i n  t h e  Uni ted  Kingdom. 

The a p p e a l  was e n t e r e d  on A p r i l  4 ,  1989 .  

I1 

T h e  i n i t i a l  issue p r e s e n t e d  i s  w h e t h e r  t h e  Board may 
c o n s i d e r  and  d e t e r m i n e  t h i s  a p p e a l  w h i c h  was e n t e r e d  t w e l v e  
y e a r s  a f t e r  a p p e l l a n t  r e c e i v e d  n o t i c e  of  t h e  D e p a r t m e n t ' s  
a d m i n i s t r a t i v e  d e t e r m i n a t i o n  of l o s s  of  n a t i o n a l i t y .  To 
exercise  j u r i s d i c t i o n ,  t h e  Board m u s t  c o n c l u d e  t h a t  t h e  a p p e a l  
was o r  may b e  deemed t o  have been f i l e d  w i t h i n  t h e  l i m i t a t i o n  
p r e s c r i b e d  by t h e  gove rn ing  r e g u l a t i o n s ,  s ince  t h e  c o u r t s  have 
g e n e r a l l y  h e l d  t h a t  t i m e l y  f i l i n g  i s  mandatory and  
j u r i s d i c t i o n a l .  Uni ted  S t a t e s  v .  Robinson ,  361 U.S. 220  
( 1 9 6 0 ) .  I f  a n  a p p e l l a n t  d o e s  n o t  en ter  a n  a p p e a l  w i t h i n  t h e  
a p p l i c a b l e  l i m i t a t i o n  and d o e s  n o t  show good c a u s e  f o r  f i l i n g  
a f t e r  t h e  p r e s c r i b e d  time, t h e  Board would lack j u r i s d i c t i o n  t o  
c o n s i d e r  and  d e t e r m i n e  t h e  a p p e a l  and  would have t o  d i s m i s s  i t .  
S e e  C o s t e l l o  v .  Uni ted  S t a t e s ,  365 U.S. 2 6 5  ( 1 9 6 1 ) .  

Under e x i s t i n g  r e g u l a t i o n s ,  t h e  time l i m i t  f o r  f i l i n g  a n  
a p p e a l  from t h e  Depa r tmen t ' s  a d m i n i s t r a t i v e  d e t e r m i n a t i o n  of  
loss of  n a t i o n a l i t y  i s  one y e a r  " a f t e r  a p p r o v a l  by t h e  
Department of  t h e  c e r t i f i c a t e  o f  l o s s  of n a t i o n a l i t y  o r  a 
c e r t i f i c a t e  of e x p a t r i a t i o n . "  3/ T h e  r e g u l a t i o n s  r e q u i r e  t h a t  
a n  a p p e a l  f i l e d  a f t e r  t h e  p r e s c r i b e d  time b e  d e n i e d  u n l e s s  t h e  
Board d e t e r m i n e s  f o r  good cause shown t h a t  t h e  a p p e a l  c o u l d  n o t  
have  been f i l e d  w i t h i n  one  y e a r  a f t e r  a p p r o v a l  of t h e  

- 3/ 2 2  CFR 7 . 5 ( b ) ( l )  ( 1 9 8 9 ) .  
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c e r t i f i c a t e .  4/ T h o s e  r egu la t i ons ,  however, were not i n  f o r c e  
on Apri l  4 ,  1 9 7 7 ,  when  t h e  Department approved t h e  c e r t i f i c a t e  
of loss of n a t i o n a l i t y  t h a t  was i s sued  i n  a p p e l l a n t ' s  c a se .  

T h e  r egu la t i ons  i n  e f f e c t  i n  Apri l  1 9 7 7  w i t h  r espec t  t o  
t h e  l i m i t a t i o n  on f i l i n g  an appeal  p resc r ibed  t h a t  an  
appeal  be taken "wi thin  a reasonable  time" a f t e r  r e c e i p t  of 
n o t i c e  of t h e  Department 's  a d m i n i s t r a t i v e  holding of l o s s  of 
n a t i o n a l i t y .  5/ We b e l i e v e  t h a t  t h e  reasonable time l i m i t a t i o n  
should govern i n  a p p e l l a n t ' s  case ,  r a t h e r  than t h e  l i m i t a t i o n  of 
one year  a f t e r  approval of t h e  c e r t i f i c a t e  of l o s s  of 
n a t i o n a l i t y  under e x i s t i n g  r egu la t i ons ,  f o r  i t  i s  g e n e r a l l y  
accep ted  t h a t  a change i n  r egu la t i ons  shor tening a l i m i t a t i o n  
per iod o p e r a t e s  p rospec t ive ly ,  i n  t h e  absence of an express ion  
of a con t r a ry  i n t e n t  t o  o p e r a t e  r e t r o s p e c t i v e l y .  

"Reasonable t ime" i s  determined i n  l i g h t  of a l l  t h e  f a c t s  
and c i rcumstances  of t h e  p a r t i c u l a r  case ,  t ak ing  i n t o  
cons ide ra t i on  t h e  i n t e r e s t  i n  f i n a l i t y ,  t h e  reason f o r  de l ay ,  
t h e  p r a c t i c a l  a b i l i t y  of t h e  l i t i g a n t  t o  l e a r n  e a r l i e r  of t h e  
grounds r e l i e d  upon, and p r e j u d i c e  t o  o t h e r  p a r t i e s .  Ashford v .  
S t e u a r t ,  6 5 7  F .2d  1 0 5 3 ,  1 0 5 5  ( 9 t h  C i r .  1981) .  S imi l a r ly ,  
Lairsey v .  The Advance Abras ives  C o . ,  5 4 2  F .2d  9 2 8 ,  quot ing 11 
Wright & M i l l e r ,  Federal  P r a c t i c e  & Procedure, Sec. 3866 a t  
228-29: 

'What c o n s t i t u t e s  reasonable time m u s t  
of n e c e s s i t y  depend upon t h e  f a c t s  i n  
each i nd iv idua l  c a s e . '  T h e  c o u r t s  
cons ider  whether t h e  p a r t y  opposing 
t h e  motion has been pre jud iced  by t h e  
delay i n  seeking r e l i e f  and t h e y  
cons ider  whether t h e  moving p a r t y  had 
some good reason f o r  h i s  f a i l u r e  t o  
t a k e  a p p r o p r i a t e  a c t i o n  sooner.  

- 4/ 2 2  CFR 7 . S ( a )  ( 1 9 8 9 ) .  

- 5/ 2 2  CFR 50 .60  (1967-1979)  provided t h a t :  

A person who contends  t h a t  t h e  Department 's  
a d m i n i s t r a t i v e  holding of l o s s  of n a t i o n a l i t y  
o r  e x p a t r i a t i o n  i n  h i s  c a s e  i s  con t r a ry  t o  law 
o r  f a c t  s h a l l  be e n t i t l e d ,  upon w r i t t e n  
request  made w i t h i n  a reasonable  t i m e  a f t e r  
r e c e i p t  of n o t i c e  of s u c h  holding,  t o  appeal  
t o  t h e  Board of Appe l la te  Review. 
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Reasonable time makes al lowance f o r  t h e  i n t e r v e n t i o n  of 
unforeseen c i rcumstances  beyond a pe r son ' s  c o n t r o l  t h a t  m i g h t  
prevent  h i m  from tak ing  a t imely  appea l .  Accordingly, a p p e l l a n t  
i n  t h e  i n s t a n t  ca se  has t h e  burden t o  show t h a t  a f t e r  Apri l  4, 
1 9 7 7  he i n i t i a t e d  t h e  appeal  a s  promptly a s  he reasonably 
could .  The r a t i o n a l e  f o r  g r an t ing  one a reasonable  per iod of 
time w i t h i n  w h i c h  t o  appeal  an adverse  c i t i z e n s h i p  i s  pragmatic 
and f a i r .  I t  a l lows  one s u f f i c i e n t  time t o  p repare  a c a s e  
showing t h a t  t h e  Department 's  dec i s ion  was wrong a s  a mat te r  of 
law o r  f a c t ,  w h i l e  pena l i z ing  excess ive  delay w h i c h  may be 
p r e j u d i c i a l  t o  t h e  r i g h t s  of t h e  opposing p a r t y ,  s ince  passage 
of cons ide rab l e  time i n e v i t a b l y  obscures  t h e  even ts  surrounding 
performance of t h e  e x p a t r i a t i v e  a c t .  

The Department s e n t  a copy of t he  approved c e r t i f i c a t e  of 
l o s s  of n a t i o n a l i t y  t o  t h e  Embassy on April  4, 1 9 7 7  t o  forward 
t o  a p p e l l a n t  i n  compliance w i t h  t h e  p rov i s ions  of s e c t i o n  358 of 
t h e  Immigration and N a t i o n a l i t y  A c t .  (Note 2 s u p r a . )  Appellant  
concedes t h a t  he received t h e  c e r t i f i c a t e ,  presumably not long 
a f t e r  t h e  Department s e n t  i t  t o  t h e  Embassy. On t h e  r eve r se  of 
t h e  c e r t i f i c a t e  t h e r e  was set out  t h e  fo l lowing informat ion 
about making an appeal  t o  t h i s  Board: 

APPEAL PROCEDURES 

Any holding of loss of United S t a t e s  
n a t i o n a l i t y  may be appealed t o  t h e  
Board of Appe l la te  Review i n  t h e  
Department of S t a t e .  T h e  r egu la t i ons  
governing a p p e a l s  a r e  s e t  f o r t h  a t  
T i t l e  2 2  Code of Federal  Regulat ions ,  
Sec t ions  50 .60  - 50 .72 .  The appeal  
may be presented through an American 
Embassy o r  Consulate o r  through an  
au thor ized  a t t o r n e y  o r  agent  i n  t h e  
United S t a t e s .  

Unless you have new o r  a d d i t i o n a l  
evidence t o  submit,  o r  you b e l i e v e  
t h a t  t h e  holding of loss of nat ion-  
a l i t y  was c o n t r a r y  t o  t h e  law o r  t o  
t h e  f a c t s  i n  your c a s e  i t  i s  un l ike ly  
t h a t  an appeal  w i l l  be succes s fu l .  

For a d d i t i o n a l  informat ion about 
appea l s  and t o  o b t a i n  cop ie s  of t h e  
p rov i s ions  of t h e  Code of Federal 
Regulat ions ,  c o n s u l t  t h e  nea re s t  
American Embassy o r  Consulate o r  t h e  
Board of Appe l la te  Review, Department 
of S t a t e ,  Washington, D.C.  2 0 5 2 0 .  
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I n  h i s  a p p e a l  a p p e l l a n t  se t  f o r t h  a s  f o l l o w s  t h e  r e a s o n s  
why h e  d i d  n o t  a p p e a l  s o o n e r :  

On r e c e i p t  of  my c e r t i f i c a t e  of l o s s  of 
n a t i o n a l i t y  I q u e r i e d  w h e t h e r  it was 
p o s s i b l e  t o  r e v e r s e  t h e  d e c i s i o n  b u t  
was a d v i s e d  t h a t  t h i s  was n o t  p o s s i b l e .  
(I had no p e r s o n a l  c o n t a c t  w i t h  o f f i c i a l s  
f rom e i t h e r  t h e  American o r  B r i t i s h  
embass i e s  a t  t h i s  t ime.)  Also I re- 
c e i v e d  no encouragement  from e i t h e r  
home o r  work t o  s u p p o r t  t h e  p u r s u i t  
of  r e- adop t ion  o f  my fo rmer  n a t i o n-  
a l i t y .  

I t h e r e f o r e  came t o  t h e  c o n c l u s i o n ,  
w i t h  g r e a t  r e g r e t ,  t h a t  I h a d  
i r r e v o c a b l y  l o s t  my American c i t i z e n -  
s h i p  due  t o  a combina t ion  of  n a i v e t y  
on my b e h a l f  and y i e l d i n g  t o  t h e  a d v i c e  
of  my mothe r . .  . . 
T h u s  a l t h o u g h  I was unhappy t h a t  I had 
l o s t  my c i t i z e n s h i p ,  I c o n s i d e r e d  I 
was n o t  a b l e  t o  p u r s u e  do [ s i c ]  any-  
t h i n g  a b o u t  i t  a s  I had no c o n t a c t  
w i t h  any  of my American r e l a t i v e s ,  
and no new i n f o r m a t i o n  t o  g i v e  t o  t h e  
S e c r e t a r y  of  S t a t e .  

Be tween  J u l y  1977  and  November 1982  
I had no c a u s e  t o  e n q u i r e  of t h e  U . S .  
Embassy any  d e t a i l s  of my former  
c i t i z e n s h i p ,  a l t h o u g h  i t  was [ s i c ]  i t  
was i n  Nov. ' 8 2  t h a t  I managed t o  g e t  
i n  t ouch  w i t h  my Dad f o r  t h e  f i r s t  
time. 

However, t h e  i s s u e  of  my n a t i o n a l i t y  
was n o t  r a i s e d  u n t i l  I e n q u i r e d  of  
s t a f f  i n  t h e  U.S. Embassy i n  London 
i n  J anua ry  1988 a b o u t  t h e  i s s u i n g  o f  
a n  emergency v i s a  due  t o  t h e  c r i t i c a l  
medica l  c o n d i t i o n  my f a t h e r  deve loped  

I t  was t h e n  f o r  t h e  FIRST time I 
l e a r n t  from t h e  d u t y  o f f i c e r  ( p r e s e n t  
i n  t h e  Embassy on J a n u a r y  3 0 t h  1 9 8 8 )  
a b o u t  t h e  p o s s i b i l i t y  o f  h o l d i n g  d u a l  
n a t i o n a l i t y  - a n d  w i t h i n  a f o r t n i g h t  
of my r e t u r n  f rom t h e  S t a t e s  I began 
making e n q u i r i e s  i n  earnest  a s  t o  how 
I c o u l d  r e g a i n  my U.S. c i t i z e n s h i p .  
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T h i s  h a s  n e c e s s i t a t e d  l o n g  c o r r e s p o n -  
d a n c e  [ s i c ]  a n d  s e v e r a l  t r i p s  t o  con-  
s u l t  w i t h  t h e  s t a f f  a t  t h e  London 
Embassy b e t w e e n  F e b r u a r y  1 9 8 8  a n d  
A p r i l  1 9 8 9 .  

Hence t h e  matter o f  t h e  l o n g  d e l a y  i n  
s u b m i t t i n g  an appeal  a g a i n s t  t h e  
D e p a r t m e n t ' s  d e c i s i o n  i s  d u e  e n t i r e l y  
t o  t h e  lack of i n f o r m a t i o n  I h a d .  

N e i t h e r  Amer ican  o r  B r i t i s h  C o n s u l a r  
s e r v i c e s  had t h o u g h t  t o  i n f o r m  me 
a b o u t  t h e  c h a n g e  i n  t h e  i n t e r p r e t a -  
t i o n  o f  t h e  law,  s o  w h i l s t  I re-  
c o g n i s e  my own f a i l i n g s  i n  t h e  l a c k  
o f  c o m p r e h e n s i o n  I e x p r e s s e d  I do 
f e e l  t h a t  some a d v i c e  f rom them 
would h a v e  b e e n  a p p r o p r i a t e .  

We do n o t  f i n d  p e r s u a s i v e  a p p e l l a n t ' s  r e a s o n s  f o r  n o t  
moving s o o n e r  t o  seek r e v i e w  o f  t h e  D e p a r t m e n t ' s  d e t e r m i n a t i o n .  

By h i s  own a d m i s s i o n ,  h e  received t i m e l y  n o t i c e  t h a t  h e  
had t h e  r i g h t  t o  a p p e a l  t h e  D e p a r t m e n t ' s  a d v e r s e  d e c i s i o n  i n  h i s  
case.  H e  was i n f o r m e d  how t o  f i l e  a n  appeal  a n d  how t o  o b t a i n  
more i n f o r m a t i o n  a b o u t  appea l s  i f  h e  r e q u i r e d  i t .  We m u s t  
t h e r e f o r e  a s s u m e  t h a t  i f  a t  t h a t  time h e  w i s h e d  t o  r e c o v e r  h i s  
c i t i z e n s h i p ,  h e  would h a v e  a c t e d  p r o m p t l y  t o  a v a i l  h i m s e l f  of  
t h e  o p p o r t u n i t y  t o  o b t a i n  r e l i e f  from t h i s  Board ,  w h e t h e r  o r  n o t  
h e  had been  e n c o u r a g e d  by f a m i l y  a n d  c o l l e a g u e s  t o  p u r s u e  t h e  
mat te r .  S i n c e  h e  d i d  n o t  a c t  on  t h e  i n f o r m a t i o n  h e  p o s s e s s e d ,  
o n e  c a n  b u t  presume t h a t  h e  d i d  n o t  f i n d  i t  i m p o r t a n t  o r  
c o n v e n i e n t  a t  t h a t  time t o  t r y  t o  r e c o v e r  h i s  c i t i z e n s h i p .  
Whose f a u l t  was it  b u t  h i s  own t h a t  h e  "had no p e r s o n a l  c o n t a c t "  
w i t h  B r i t i s h  o r  American o f f i c i a l s  i n  1 9 7 7 ,  o r  t h a t  from 1 9 7 7  t o  
1 9 8 2  h e  had no cause t o  i n q u i r e  of t h e  U n i t e d  S t a t e s  Embassy 
a b o u t  h i s  c i t i z e n s h i p ?  Nor d o  we t h i n k  t h a t  t h e  p h r a s e o l o g y  o f  
t h e  appeal  i n f o r m a t i o n  on  t h e  r e v e r s e  of t h e  c e r t i f i c a t e  o f  l o s s  
o f  n a t i o n a l i t y  s h o u l d  h a v e  d e t e r r e d  him from a c t i n g .  Perhaps  h e  
d i d  n o t  t h i n k  h e  had a n y  new i n f o r m a t i o n  t o  p r e s e n t ,  b u t  i f  h e  
t r u l y  b e l i e v e d  t h a t  t h e  D e p a r t m e n t  was wrong t o  dec ide  t h a t  h e  
e x p a t r i a t e d  h i m s e l f ,  h e  s h o u l d  h a v e  communica ted  w i t h  t h e  Board  
t o  i n q u i r e  what h e  m i g h t  do t o  c h a l l e n g e  t h e  D e p a r t m e n t ' s  
d e c i s i o n .  I n  s h o r t ,  t h e  r e c o r d  shows n o t h i n g  s t a n d i n g  i n  
a p p e l l a n t ' s  way t o  make t i m e l y  u s e  o f  t h e  i n f o r m a t i o n  h e  had  
b e e n  g i v e n  a b o u t  making a n  a p p e a l .  

A p p e l l a n t  a l s o  s u b m i t s  t h a t  h i s  appeal  s h o u l d  be deemed 
t i m e l y  because a s  s o o n  a s  h e  l e a r n e d  t h a t  t h e r e  had been  a 
c h a n g e  i n  t h e  i n t e r p r e t a t i o n  of t h e  law ( i n  c o n v e r s a t i o n  w i t h  a 
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c o n s u l a r  d u t y  o f f i c e r  a t  t h e  Embassy i n  J a n u a r y  1 9 8 8 1 ,  h e  a c t e d  
t o  i n i t i a t e  t h i s  a p p e a l .  

T h e r e  i s  no e v i d e n c e  i n  t h e  r e c o r d  o f  a p p e l l a n t ' s  
c o n v e r s a t i o n  w i t h  t h e  c o n s u l a r  d u t y  o f f i c e r  i n  J a n u a r y  1 9 8 8 ,  a n d  
h e  h a s  n o t  e x p l a i n e d  what  h e  u n d e r s t o o d  t o  be " t h e  c h a n g e  i n  
i n t e r p r e t a t i o n  of t h e  l a w . "  The Board i s  unaware  o f  a n y  r e c e n t  
c h a n g e  i n  t h e  i n t e r p r e t a t i o n  o f  t h e  I m m i g r a t i o n  a n d  N a t i o n a l i t y  
A c t .  However, we n o t e  t h a t  i n  1 9 8 6  t h e  A c t  was amended t o  
c o d i f y  l o n g- s t a n d i n g  c o n s t i t u t i o n a l  d e c i s i o n s  o f  t h e  Supreme 
Cour t  r e g a r d i n g  c r i t e r i a  t o  d e t e r m i n e  l o s s  of n a t i o n a l i t y .  The  
I m m i g r a t i o n  a n d  N a t i o n a l i t y  A c t  Amendments o f  1986  ( P u b .  L .  
99-653, Nov. 1 4 ,  1 9 8 6 ,  1 0 0  S t a t .  36581,  among o t h e r  t h i n g s ,  
amended s e c t i o n  3 4 9 ( a )  of t h e  A c t  by p r e s c r i b i n g  t h a t  
p e r f o r m a n c e  of  a s t a t u t o r y  e x p a t r i a t i v e  a c t  would r e s u l t  i n  l o s s  
o f  c i t i z e n s h i p  o n l y  i f  d o n e  v o l u n t a r i l y  w i t h  t h e  i n t e n t i o n  o f  
r e l i n q u i s h i n g  c i t i z e n s h i p .  

P o s s i b l y  a p p e l l a n t  means t h a t  t h e  1 9 8 6  amendments  
p r o v i d e d  him w i t h  g r o u n d s  t o  appeal  which h e  d i d  n o t  h a v e  b e f o r e  
t h e n .  I f  t h a t  i s  h i s  c o n t e n t i o n ,  h e  is ,  o f  course,  wrong.  If 
h e  had a c t e d  on t h e  a p p e a l  i n f o r m a t i o n  g i v e n  h i m  i n  1 9 7 7 ,  h e  
would h a v e  l e a r n e d  t h e n  t h a t  h e  m i g h t  p r e s e n t  a n  appeal b a s e d  on 
a l l e g a t i o n s  t h a t  h e  o b t a i n e d  B r i t i s h  n a t i o n a l i t y  i n v o l u n t a r i l y  
o r  t h a t  h e  l a c k e d  t h e  r equ i s i t e  i n t e n t  t o  r e l i n q u i s h  
c i t i z e n s h i p .  It  h a s  l o n g  b e e n  se t t l ed  t h a t  o n l y  v o l u n t a r y  a c t s  
may r e s u l t  i n  loss o f  c i t i z e n s h i p .  And s i n c e  1 9 6 7  when t h e  
Supreme C o u r t  d e c i d e d  Af roy im v.  R u s k ,  387  U.S. 253  ( 1 9 6 7 1 ,  
a n y o n e  who h a s  been  h e l d  t o  h a v e  e x p a t r i a t e d  h i m s e l f  m i g h t ,  i n  
l o s s  of  n a t i o n a l i t y  p r o c e e d i n g s ,  r a i s e  t h e  issue of i n t e n t  t o  
r e l i n q u i s h  c i t i z e n s h i p .  - 6 /  

- 

I n  sum, a p p e l l a n t ' s  e x p l a n a t i o n  o f  t h e  s u b s t a n t i a l  d e l a y  
i n  t a k i n g  t h e  a p p e a l  i s .  p l a i n l y  i n s u f f i c i e n t  t o  e x c u s e  i t .  
F u r t h e r m o r e ,  on  i t s  f a c e ,  a p p e l l a n t ' s  d e l a y  o f  t w e l v e  y e a r s  i n  

- 6/ I n  Af roy im,  t h e  C o u r t  h e l d  t h a t  C o n g r e s s  h a s  no power t o  
t a k e  away a n  American c i t i z e n ' s  c i t i z e n s h i p  w i t h o u t  h i s  a s s e n t .  
A f t e r  t h e  Af roy im d e c i s i o n ,  t h e  A t t o r n e y  G e n e r a l  i n  1 9 6 9  i s s u e d  
a n  i n t e r p r e t a t i o n  o f  t h e  case i n  which h e  i n d i c a t e d  i n t e r  a l i a ,  
t h a t  p e r f o r m i n g  a n  e x p a t r i a t i v e  ac t  c a n n o t  r e s u l t  i n  loss of  
c i t i z e n s h i p  u n l e s s  t h e  c i t i z e n  i n t e n d e d  t o  r e l i n q u i s h  
c i t i z e n s h i p .  I n  a l l  l o s s  o f  n a t i o n a l i t y  p r o c e e d i n g s ,  t h e  
c i t i z e n  m i g h t  r a i s e  t h e  issue o f  h i s  i n t e n t ,  t h e  A t t o r n e y  
G e n e r a l  a s s e r t e d .  T h e  Supreme Court a g r e e d  w i t h  t h e  A t t o r n e y  
G e n e r a l ' s  i n t e r p r e t a t i o n  of Af roy im when i t  d e c i d e d  Vance v .  
Ter razas ,  444 U.S. 252  ( 1 9 8 0 1 ,  s t a t i n g  t h a t  t h e  t r i e r  of f a c t  
m u s t  i n  t h e  end  c o n c l u d e  t h a t  t h e  c i t i z e n  n o t  o n l y  v o l u n t a r i l y  
commi t ted  t h e  e x p a t r i a t i n g  a c t ,  b u t  a l s o  i n t e n d e d  t o  r e l i n q u i s h  
h i s  c i t i z e n s h i p .  

- 
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seeking r e l i e f  from t h e  Department's adverse  d e c i s i o n  on h i s  
c i t i z e n s h i p  would be p r e j u d i c i a l  t o  t h e  Department, were we t o  
a l low t h e  appea l .  

I n  t h i s  case ,  t h e  p r i n c i p a l  c r i t e r i a  of "reasonable  time" 
have not been met. Whatever t h e  meaning of t h e  term "wi th in  a 
reasonable time" a s  found i n  t h e  r egu la t i ons  may be,  we do not 
be l i eve  t h a t  t h e  term contemplates  an inadequate ly  explained 
delay of twelve y e a r s  i n  t ak ing  an appea l .  

I11 

Upon cons ide ra t i on  of t h e  foregoing,  w e  a r e  unable t o  
conclude t h a t  t h e  appeal  was taken w i t h i n  a reasonable  time 
a f t e r  r e c e i p t  of t h e  Department 's  a d m i n i s t r a t i v e  holding of l o s s  
of n a t i o n a l i t y .  T h e  appeal  i s  t ime-barred,  and,  a s  a 
consequence, t h e  Board i s  without j u r i s d i c t i o n  t o  cons ider  t h e  
case .  T h e  appeal  i s  hereby dismissed f o r  want of j u r i s d i c i t o n .  

Given our 
o ther  i s s u e s  t h a t  

Gerald A. Rosen, Member 

E q p r d  G .  Miseyy P. Memb 

/!7!& LL - 
Gerald A. Rosen, Member 

- 7 /  I n  i t s  b r i e f  t h e  Department, w h i l e  a rgu ing  t h a t  t h e  appeal  
i s  time-barred and t h a t  t h e  Board lacked j u r i s d i c t i o n  t o  hear 
and decide  i t ,  expressed t h e  view t h a t  g i v e n  t h e  pauc i ty  of 
evidence of record regarding a p p e l l a n t ' s  i n t e n t  a t  t h e  time h e  
performed t h e  e x p a t r i a t i v e  a c t ,  " t h e r e  i s  a s e r i o u s  ques t ion  a s  
t o  whether t h e  Department would be a b l e  t o  s u s t a i n  i t s  bu rden  
under t h e  i n t e n t  issue,  i f  t h e  issue were t o  be considered by 
t h e  Board." T h e  Department noted t h a t  a p p e l l a n t  might "seek 
review of h i s  l o s s  of c i t i z e n s h i p  d i r e c t l y  w i t h  t h e  Department 
once t h e  Board no longer  has  j u r i s d i c t i o n  o r  determines  t h a t  i t  
l a c k s  j u r i s d i c t i o n  i n  t h i s  proceeding." 

If a p p e l l a n t  were t o  request  t h a t  t h e  Department review 
i t s  dec i s ion  i n  h i s  c a se ,  we t ake  no te  t h a t  t h e  f a c t  t h a t  t h e  
Board has decided t h a t  i t  lacked j u r i s d i c t i o n  over t h e  appeal  
would not i n  i t s e l f  bar  t h e  Department from t ak ing  s u c h  a c t i o n  
a s  it considered a p p r o p r i a t e  t o  c o r r e c t  manifes t  e r r o r s  of f a c t  
o r  law. Opinion of Davis R.  Robinson, Legal Adviser of t h e  
Department of S t a t e ,  December 27 ,  1982, excerpted i n  7 7  Am. J .  
of I n t ' l .  L .  298 (1983) .  




