
gun, or other weapon of that sort". The trial court was fully 

apprised of the circumstances surrounding the aggravated assault. 

Testimony was presented concerning the offense during the penalty 

portion of the trial and Appellant's counsel at the sentencing 

hearing again raised the circumstances surrounding the conviction. 

(R-924-925) Thus the trial court was fully apprised of the cir­

cumstances., The court considered the act a serious crime of 

violence notwithstanding Appellant's efforts to portray it 

otherwise. The action of the trial court in considering the 

prior felony as an aggravated circumstance was entirely proper 

under Florida Statute 92l.l4l(5)(b). 

(3) The defendant knowingly created a great risk of 

death to many persons. Florida Statute 921.141(5). (R-640. 

936-7) . 

The trial court's finding in support of this circum­

stance was that "the wife of the deceased victim was in the 

proximity of the deceased victim at the time that Mills shot 

him in their home and could have easily been hit by some of the 

blast of the shotgun". (R-640) This reasoning is insufficient 

to support the aggravating circumstance in light of this Court's 

opinion in Kampff v. State. 371 So.2d 1007 (Fla. 1979). and its 

progeny. 

(4) The murder was committed while Appellant was en­

gaged in the commission of a burglary. Florida Statute 921.141 

(d) . (R-640, 936-937). 

In arguing that this aggravating factor must fall, Ap­

pellant propounds a constitutional argument in which he alleges 
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~ the impropriety of ,routinely applying the underlying felony as 

an aggravating circumstance in felony murder situations!' In so 

doing Appellant ignores the oft-stated reasoning of this Court. 

In Washington v. State, 362 So.2d 658 (Fla. 1978), this Court 

stated: 

Although it is true that in some in­
stances the three analytical concepts 
[Subsection (d)-capital felony committed 
while defendant engaging in committing 
another felony; Subsection (f)-capital 
felony commited for pecuniary gain; 
and Subsection (e)-capital felony com­
mitted for the purpose of avoiding 
or preventing arrest] could combine 
automatically in described situations, 
we cannot say as in Provence that 
circumstance (e) always occurs in 
a robbery/murder-kidnapping/murder 
situation. For example, a homicide 
may occur in connection with rob­
bery or kidnapping solely because 
the victim attempts to resist the 
crime which precipitates an alter­
cation during which the victim is 
killed. In recognition of this 
we have heretofore affirmed death 
sentences in cases where Subsection 
(e) aggravating circumstance has 
been found in combination with 
Subsection (d) aggravated circum­
stances involving robbery as well 
as kidnapping. [Citations omitted] 

Id. at 666. The court also stated in Hargrave v. State, 366 So. 

2d 1 (Fla. 1979): 

Although Provence v. State, 337 So. 
2d 783 (Fla. 1979), condemns the 
doubling up of the aggravating cir­
cumstances of pecuniary gain each 
time a crime such as robbery is con­
cerned, the mere recitation of both 
circumstances does not in all cases 
call for condemnation of the sen­
tencing hearing judgment. As State 
v. Dixon, supra, teaches us, the 
statute does not comprehend a mere 
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tabulation of aggravating verses 
mitigating circumstances to arrive 
at a net sum. It requires a weighing 
of those circumstances. 

Id. at 5. James Wright was the victim of a calculated burglary 

which resulted in his murder. The murder occurred in the vic­

tim's own home in the dark of night. He arose from bed to in­

vestigate a noise and discovered Appellant's presence and the 

robbery in progress. Appellant then shot and killed the unarmed 

victim. The record on appeal clearly shows that Appellant was 

committing a burglary at the time of the murder. It is equally 

evident that the burglary was aborted due to the murder. We 

submit that the trial court's finding of the aggravating cir­

cumstances is correct. In further support of this contention, 

Appellee offers the following excerpt from the sentencing trans­

cript in which Appellant's counsel conceeds the applicability of 

this statutory provision: 

committed 
in a 

I'd ask the Court to recollect the 
testimony of Vincent Ashley, the State's 
star witness in all of these cases 
against Mr. Mills. Mr. Mills has 
alleged his innocence throughout. We 
are arguing this point as the State's 
case because this was brought out in 
the State's case. 

If you remember, Mr. Ashley's testi­
mony, Your Honor, he stated that on that 
night, they were riding around Sanford 
on bicycles looking for a house to 
break into. I think the Court should 
take into consideration from Hr. Ash­
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ley's testimony that the intention, 
at least of Mr. Ashley, was to commit 
a burglary, not to commit a murder, 
to commit a burglary. 

I think you can examine the pre-sen­
tnece investigation of Mr. Mills and 
you will note that there was a lot of 
charges of theft, burglary, that type 
of case. I think it would be fair 
for the Court to consider that Mr. 
Mills, if he was involved, was in­
volved to the extent of only commit­
ting a burglary. 

THE� COURT: Well, can you answer the ques­
tion, though, when you commit a bur­
glary why you take a shotgun into the 
house to commit the burglary? 

Do you have an answer on that? 

MR.� GREENE: Your Honor, I can only say 
that there was testimony that Mr. 
Ashley had the shotgun with him that 
evening also. It may have been Mr. 
Ashley's idea to take the shotgun
along. Mr. Ashley's not here. I 
don't know how to answer that question. 

But, I'd like to say to the Court that 
as the Court is aware that the burglary 
went bad. It was bungled. Mr. Wright, 
the victim in the case, awoke, sur­
prised the burglars and that's when 
the crime of murder occurred. 

(R-925-927) (Emphasis added) 

(5) The murder was for pecuniary gain. Florida Sta­

tute 921.141 (5) (f). (R-640, 928-929, 936-937). 

Appellant urges the Court to strike this aggravated 

circumstance on the grounds that it should merge with circum­

stance (4)-during the course of a burglary. This Court has re­

cently held that it is not improper to duplicate the aggravated 

circumstances of robbery and pecuniary gain. Brown v. State, 

-43­



381 So. 2d 690 (Fla. 1980). ~le submit the reasoning of this Court 

is equally applicable to the offense of burglary and pecuniary 

gain. The trial court specifically found Appellant that "com­

mitted the murder during the commission of a burglary of the 

dwelling of the deceased victim in order to steal the property 

of the deceased victim for pecuniary gain." (R-640) (See also 

R-928-929). 

(6) The capital felony was especially heinous, atro­

cious, or cruel. Florida Statute 921.141(S)(h). (R-640, 936-7). 

Appellant argues that consideration of this aggrava­

ting circumstances is improper where a'burglary victim is shot 

once:' In State v. Dixon, 283 So.2d 1 (Fla. 1973), this Court 

made the following comment concerning this aggravating circum­

stance: 

Again, we feel that the meaning of such 
terms is a matter of common knowledge, 
so that an ordinary man would not have 
to guess what was intended. It is our 
interpreta~ion that heinous means ex­
tremely wicked or shockingly evil; that 
atrocious means outrageously wicked and 
vile; and that cruel means designed to 
inflict a high degree of pain with ut­
ter indifference to, or even enjoyment 
of, the suffering of others. What is 
intended to be included are those capi­
tal crimes where the actual commission 
of the capital felony was accomplished 
by such additional facts as to set the 
crime apart from the normal capital 
felony-the conscious less or pitiless 
crime which is unnecessarily tortuous 
to the victim. 

Id. at 9. In finding the circumstance of heinous, atrocious or 

cruel, the trial judge can properly and effectively allude to 

his knowledge of other, less heinous homicides. Alfred v. State, 
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307 So.2d 433, 443 (Fla. 1975).� 

In the instant case the victim was shot in the living-�

room of his home by a .410 gauge shotgun at relatively close 

range. (R-24-25) Dr. Gumercindo Vincente Garay, who performed the 

autopsy, testified that the victim died of a "massive hemorrhage 

in the right thorax and abdominal hemorrhage due to multiple per­

forations� of the Iiower lobe of the right lung, perforation of 

the liver� and the diaphragm in the right." (R-22) Dr. Garay tes­

tified that the fatal wound was narrow, an~ approximately five 

(5)� centimeters, and was located in the right flank area, between 

the� seventh and ninth ribs (R-23-25).� 

It is apparent that the victim did not die instantly.� 

The� victim's wife testified that she heard a shot and overheard 

her� husband say "He got me". (R-6) She stated that she immedi­

ately went into the Florida-room which is adjacent to the bed­

room� where she found her wounded husband: 

A.� I turned to my husband and I said, 
'Oh, Jimmy'. Let me get you to 
bed. 

Q.� And did you do that? 

A.� Blood was coming out of his side. 
I put his arm around my neck and 
walked him to the bed and got him 
down, and then I went to the bath­
room and got a cold cloth and 
wiped his fact and head off. And, 
then, I said, 'Well, I'll call 
the doctor.' 

(R-7). The victim's condition was such that the wife testified 

that she called the family doctor prior to calling the police. 

(Id.) Further testimony was adduced at trial that the family 
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• doctor appeared at the home and treated the victim prior to 

taking him to the hospital. Police Officer Johnny Parker testi­

fied that he accompanied the doctor and the victim to the hos­

pital (R-43). 

We submit that the Appellant shot the victim unneces­

sarily and left him to bleed to death from a gaping would in his 

side. We further submit that the victim did not die quickly 

and in spite of the care provided by his wife,and later by his 

family physician, the victim suffered a painful, lingering and 

cruel death. This Court has repeatedly upheld the aggravating 

circumstance under similar conditions. See Spinkellink v. State, 

313 So.2d 666 (Fla. 1975); Gibson V. State, 351 So.2d 948 (Fla. 

1977); Lucas v. State, 376 So.2d 1149 (Fla. 1979). 

In its finding on this aggravating circumstance, the 

trial court made special mention of the fact that the "deceased 

victim made no motions to attack Mills nor did the deceased vic­

tim have any weapons with him but only inquired what Mills was 

doing when Mills shot and killed him." (R-640) Thus it is evi­

dent that the court was influenced by the unnecessary nature of 

this death. 

Appellee submits that the statutory provision of 921. 

141 (5), Florida Statutes have been aompliied with fully and have 

not been abused as alleged by Appellant. Appellant's sentence 

of death is based upon sufficient and proper aggravating factors. 

C. Mitigating Factors. 

The trial court specifically considered and rejected 

mitigating factors presented during the penalty phase of the 
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bifurcated trial, the sentencing hearing and those provided in 

Florida Statute 921.141(6). Appellant argues that the trial 

court failed to consider non-statutory mitigating factors. How­

ever the record is clear that the trial court considered all 

factors presented. The fact that no mitigating circumstances 

are found does not mean that the factors presented in mitigation 

were not considered. (R-937, 641-2) 

Appellant argues that the court erroneously declined 

to find Appellant's age as a mitigating factor. The trial court 

specifically considered counsel's arguments concerning this cir­

cumstance: 

The court differs from your attorney 
as to the mitigating circumstances 
as I considered that you're above 
the age of majority and the court 
does not consider the age of the 
defendant at the time of the crime. 
The court finds that you're above 
the age of majority. So, I do not 
consider your age as any mitigating 
cirmcumstance. 

(R-46). Appellant asserts the age factor as though it were an 

automatic consideration for the court. This Court has recently 

held to the contrary: 

There is no per se rule which pinpoints 
a particular fg~s an automatic factor 
in mitigation. The propriety of a find­
ing with respect to his circumstance 
depends upon the evidence adduced at 
trial and at the sentencing hearing. 
Compare HOrv. State, 353 So.2d 826 
(Fla. 1977 , with son~er v. State, 
322 So.2d 481 (Fla. 1 75). The trial 
judge expressly considered but rejected 
Appellant's age as a mitigating factor. 
The record supports this finding. 
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Peek v. State, supra, at 548. We submit the instant cause is 

identical to the circumstances found in Peek. It was not impro­

per, therefore for the trial court to consider and reject defen­

dant's age a factor in mitigation of the murder. 

Equally erroneous is the argument that the trial court 

erred in failing to find as mitigation the lack of a significant 

history of prior criminal activity. Appellant's argument has 

given new meaning to the word "significant" and to the phrase 

"proven beyond a reasonable doubt". The pre-sentence investiga­

tion report considered by the trial court prior to sentencing 

and incorporated into the record (R-922) indicated that although 

Appellant was twenty-two (22) years of age, his criminal history 

began at the age of eight (8) years. Since that time he has been 

continually, over and over again, involved in violations of the 

law. The violations have increased in frequency and severity. 

(R-933-934, 655-656) 

Also considered by the trial court was evidence that 

the instant cause was not the only offense committed by Appellant 

during the time period between his March 13, 1979 parole date 

and the May 25, 1979 arrest. During that period Appellant com­

mitted and was subsequently convicted of four (4) separate fe­

lonies: burglary of a dwelling and grand theft of a shotgun, 

Case No. 79-889-CFA; armed robbery with a firearm and false im­

prisonment in Case No. 80-ll2-CFA. (R-92l, 651-654) In addi­

tion testimony was presented at the sentencing hearing that 

during Appellant's incarceration in the County Jail during the 
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late summer of 1979, a straight edge razor was taken from him 

by correctional officer Donald A. McCullough. (R-912-9l8, 650) 

The� trial court properly failed to find Appellant's 

capacity to appreciate the criminality of his conduct pursuant 

to Florida Statute 921.141(6) (f) as a mitigating factor. We 

submit the following narrative is dispositive: 

Q.� But the counts of aggravated assault 
you were convicted of, you sat on a 
stand and admitted you were innocent, 
did you not? 

A.� Yes, because I was. 

Q.� You said the first thing you had to 
do, you just told Mr. Greene, was 
look out for yourself, look out for 
number one in prison? 

A.� That's right. 

Q.� Is that why last summer you had a 
razor type weapon on you in the 
Seminole County Jail? 

A.� A razor type of weapon? 

Q.� A razor, straight razor. Didn't you 
have a straight razor in your posses­
sion? 

A.� I was picked up at my job. It was 
a box cutter. We cut boxes. 

Q.� No, sir. I'm talking about a straight 
razor that opens up like a switchblade 
knife. 

A.� No, there wasn't one in my posses­
sion. 

Q.� There wasn't one in your suit [Court 
clothes] when you were sitting in your 
cell talking to Lieutenant McCullough? 
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A.� No, it wasn't. That's something ya'll 
done rigged up there. 

Q.� We rigged up? 

A.� Because it wasn't brought in the case. 
It wasn't in my possession. I wasn't 
told nothing about it over there, 
and this is the first I heard about it. 

Q.� You're innocent of that? 

A.� I am innocent of that. 

Q.� Just like you're innocent of this 
murder you were convicted of? 

A.� That's right. 

Q.� Are you also innocent of the burglary 
to a dwelling and grand theft of a 
shotgun that you were convicted of 
in front of Judge Dykes? 

A.� That's right. 

Q.� Are you also innocent of the robbery
with a firearm and false imprison­
ment you were convicted of in front 
of Judge Waddell? 

A.� That's right. 

The� court considered the role of Vincent Ashley in the 

perpetration of the offense. Under statutory provision 921.141 

(6)(d) the court found: 

Mills was not a mere accomplice, but 
was� the active and aggressive per­
petrator of the murder. 

Mills was the dominant and only per­
son� involved in the murder, although, 
he had a companion that was to assist 
him� and burglarizing the deceased vic­
time's home. There was absolutely no 
evidence of any form of duress of co­
ercion [on the part of Appellant]. 

(R-64l) . 
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Based on the foregoing, we submit that all relevant 

and required mitigating and aggravating circumstances were con­

sidered by the trial court. In situtations such as this where 

numerous aggravating circumstances and no mitigating factors are 

found, the actions of the trial court in overriding the jury 

recommendation of life imprisonment is entirely proper. As 

noted in Dixon v. State, supra, the weighing process is not 

satisfied merely because the aggravating circumstances outnumber 

the mitigating circumstances. The factors in aggravation and 

mitigation must be individually considered and weighted. How­

ever, where the trial court finds five (5) aggravating factors 

and no circumstances in mitigation, there is ample evidence of 

the severity of the offense and justification for imposition 

of a death sentence. 

Should less than the total number of aggravating cir­

cumstances found by the trial court be sustained, sufficient 

aggravating circumstances would remain to support the sentence 

imposed. Brown v. State, supra; Peek v. State, supra; McCrae 

v. State, supra. 

Notwithstanding Appellant's impassioned plea in brief, 

the conviction and sentence in the instant cause is adequately 

supported by fact and law. Therefore we urge this Court to 

affirm both Appellant's conviction and his sentence. 
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POINT IX 

THE FLORIDA CAPITAL SENTENCING 
STATUTE IS CONSTITUTIONAL ON 
ITS FACE AND AS APPLIED. 

ARGUMENT 

Appellant correctly notes that this Court has prev­

iously addressed and specifically or impliedly rejected challenges 

to the constitutionality of the Florida Capital Sentencing 

Statute. Appellant concedes that he raises the standard "due 

process of law" and "cruel and unusual punishment on its face 

and as applied" arguments in challenging the constitutionality 

of the statute. See Appellant's brief page 59. This Court has 

repeatedly and recently upheld the constitutionality of Florida 

Stature. Spinke11ink v. State, 313 So.2d 666 (Fla. 1975), State 

v.� Dixon, 283 So.2d 1 (Fla. 1973), Ford v. State, 374 So.2d 496 

(Fla. 1979), Foster v. State, 369 So.2d 928 (Fla. 1979), cert. 

denied 100 S.Ct. 178, Songer v. State, 365 So.2d 696 (Fla. 1978), 

Jackson v. State, 359 So.2d 1190 (Fla. 1978), cert. denied 439 

U.S. 1102, Raulerson v. State, 358 So.2d 826 (Fla. 1978) cert. 

denied 439 U.S. 959, Gibson v. State, 351 So.2d 948 (Fla. 1977), 

cert. denied 435 U.S. 1004, McCaskill v. State, 344 So.2d 1276 

(Fla. 1977), Meeks v. State, 339 So. 2d 186 (Fla. 1976), Cooper 

v. State, 336 So.2d 1133 (Fla. 1976), cert. denied 431 U.S.925, 

Halliwell v. State, 322 So.2d 557 (Fla. 1975). We do not wish 

to belabor this point, however we would direct this Court's 

attention to Proffit v. Florida, 428 U.S. 242 (19_), Rehearing 

denied 429 U.S. 785; and McCrae v. State, supra and Peek v. 

State, supra. 
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CONCLUSION 

Appellee, the State of Florida, in conclusion, would 

state that based upon the foregoing reasons and cited authorities, 

Appellee respectfully requests that this Honorable Court affirm 

the order, judgment and sentence of the trial court. 

Respectfully submitted, 
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