


“hospital that night. (R100-101,104-105,136) Davis denied
that it had been Ashley who had had the shotgun and had
asked Davis to help him. (RR137-138)

Gloria Robinson, an employee of the sewer department
of Sanford, discovered a discarded shotgun in some bushes
while working the morning after the incident. (R75-77) She
notified the police, who arrived a short time later. (R78)
Mrs. Robinson also observed a car driven by Vivian Mills
(the defendant's sister) ride slowly by the scene of the
uncovered shotgun. (R81-83) Vivian Mills testified (by
deposition to perpetuate testimony) for the state that she
had driven by the scene and was curious concerning the
commotion. (R177-178,183-185) Vivian Mills testified that
she was merely returning home from downtown, and denied that
her brother had asked her to drive to the location to retrieve
a rifle. (R177-178,181,188)

Vincent Ashley, who was redetained and requestioned
concerning the offense, heard of Davis' story to the police
while Ashley was in custody, and decided to change his
version in exchange for complete immunity for the instant
offenses and for any and all burglaries and robberies which
he had committed over a span of several months. (R261-
262,278-283,285-289,608-609) At trial, Ashley testified
that he had accompanied Mills on bicycles to the victim's
house to commit a burglary. (R242-246) According to Ashley,
the defendant was carrying the shotgun. (R242-243) After
the two entered the house through a window, James Wright
awoke. (R247-250) Ashley testified that he saw Wright and
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ran from the house without notifying the defendant. (R250)
After he was outside, Ashley heard a shot and saw the defendant
exit the house, still holding the shotgun. (R251-252)
According to Ashley, he and Mills ran together to their
bicycles and rode off in different directions. (R253,266)
Mrs. Wright had testified, however, that she only observed
one person run from the house to one bicycle. (R7,11-12)

After Ashley wa; initially detained, police conducted
a gunshot residue test of his hands. (R293-294) The results
of the test, which were negative, were admitted during the
state's case-in-chief at trial over the defendant's objections.
(R304-305,333)

Gregory Mills testified at trial that after work
(which involved stocking metal shelves in a convenience
store cooler), he went to a couple of bars alone and then
returned home because of a toothache and headache. (R338--
343,351-361) After trying unsuccessfully to sleep, Mills
got up and rode his bicycle to a nearby hospital to obtain
some medication for his tooth and head. (R343-344,362-364)
He had been at the hospital for approximately twenty minutes
before the police detained him. (R344,365) Mills denied
any involvement in the burglary or homicide. (R348,350,371-
372,374-375) He also denied shooting a gun on the night in
question. (R348-349)

On rebuttal, and over defense counsel's objections,



the state introduced into evidende the results of a gunshot
residue test conducted on Mills.g/ (R376-380,383) The
results of the test read slightly higher than normal (.05

and .07 micrograms of antimony on the defendant's hands,
where .01l to .02 micrograms are considered normal), but much
less than the .2 micrograms finding necessary to conclusively
indicate that a gun had been fired. (R384,386-392)

At trial, the defendant's Assistant Public Defender
attempted to cross-—-examine Vincent Ashley as to previous
statements which Ashley had made concerning his actions on
the night in question. (R269-~270) These statement had been
made to a public defender investigatof while the public
defender's office represented Ashley on robbery and probation
violation charges. (R269-270) The state objected to the
cross—examination on the basis of the attorney-~client privilege.
(R270-271) Despite Ashley's initial willingness to waive
the attorney-client privilege, the state insisted that
Ashley's current attorney be contacted to confer with Ashley
prior to Ashley answering the questions. (R271-273) The
court then recessed for the state to have Ashley's attorney
consult with Ashley. (R271,273) Following this consultation,
Ashley asserted the attorney-client privilege, and the
defendant was precluded from delving into Ashley's prior
statements made to the public defender investigator.

(R273-275)

2/ The gunshot residue test had been suppressed during
the state's case-in-chief, the court ruling that it
was illegally obtained without probable cause and
exigent circumstances since the defendant had been
detained solely because of the "dragnet" for people

on bicycles. (R163-174)
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At the penalty phase of the trial, the state
introduced testimony and a certified copy of a judgment
against the defendant for aggravated assault. (The defendant
had been convicted of running a police officer off of the
road during a chase). (A29,49-52) The state also introduced
testimony indicating that Mills was serving the probationary/parole
portion of a split sentence for the aggravated assault
conviction at the time of the incident. (A26-27,53-56)

At the penalty phase, Mills' grandfather and
sister testified that the defendant, age 22, had been only
ten years old when his father was murdered. (A66-67,72-73)
Greg's mother had, as a result, been forced to go to work as
a farm laborer and the defendant was raised by his older
sister. (A67-68,73-4) Mills, who grew up in this poor,
broken family, dropped out of school after the seventh
grade. (A68-70,74-75) After Mills was convicted of the
aggravated assault, he successfully obtained a G.E.D. and
started taking college courses in the correctional center.
(A74) Upon his release from prison, Mills was gainfully
employed in a position in which he handled money, he was a
good worker, he had his own house and a bank account, and he

was trying to straighten out his life. (A58-60,75-78)



ARGUMENT
POINT I

THE DEFENDANT WAS DENIED

THE EFFECTIVE ASSISTANCE

OF COUNSEL AS GUARANTEED

BY THE SIXTH AMENDMENT

TO THE UNITED STATES
CONSTITUTION AND ARTICLE

I, SECTION 16 OF THE FLORIDA
CONSTITUTION WHERE THERE
EXISTED A CONFLICT OF
INTEREST SINCE THE DEFENDANT'S
COUNSEL HAD REPRESENTED THE
STATE'S KEY WITNESS AND

HAD ACCESS TO PRIOR, IM-
PEACHING STATEMENTS.

Shortly after Vincent Ashley's arrest for the
instant charges and robbery and probation charges, the
public defender's office was appointed and a public defender
investigator spoke with Ashley concerning the Wright burglary-
homicide. (R269-270) The same public defender's office was
also appointed. to represent Gregory Mills. (R526) Private
counsel was later appointed to represent Ashley. (R270-271)
At Mills' trial, Ashley was called to testify against the
defendant. (R238) His testimony was extremely damaging to
Mills since it was the sole direct testimony placing Mills
at the scene of the crime. (R242-253) (The victim's wife
only saw one man running from the house, a description of
which matched Ashley. [R6-7, 10-12, 15, 29-30,33,39-40])
Ashley's testimony was contradictory to the defendant's
testimony. (R348,350,371-375)

In cross-examining Vincent Ashley, the assistant

public defender questioned him concerning statements made
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to a Mr. Scarpello (the public defender investigator) while
the public defender's office represented Ashley, apparently
in an attempt to impeach Ashley with prior inconsistent
statements. (R269-270) The state's objection to the testimony
on the basis of attorney-client privileged communications
was sustained after Ashley's current attorney advised Ashley
to exercise the privilege. (R271-275)
As this Court has recently stated in Foster

v. State, So.2d , 1980 FILW 309 (Fla. Sup. Ct. Case

No. 50,393, decided 6/19/80, reh. den. 9/26/80), the sixth
amendment right to the assistance of counsel contemplates
legal representation that is effective and unimpaired by the
existence of conflicting interests being represented by a

single attorney. Holloway v. Arkansas, 435 U.S. 475 (1978);

Glasser v. United States, 315 U.S. 60 (1942); Baker v. State,

202 So0.24 563 (Fla. 1967). This conflict exists in equal
measure where counsel has previously represented a person
who is now testifying against a current client, where impeaching
information is known to the attorney by the prior representation.

In Olds v. State, 302 So.2d 787 (Fla. 4th DCA 1974), cert.

denied 312 So.2d 743 (Fla. 1975), while recognizing that
there is no per se conflict in having previously represented
a state's witness who is now testifying against a current
client, the court nevertheless stated that a conflict of
interests is clearly present where potentially impeaching
information had been received by the attorney during the

prior representation of the now adverse witness:
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Finally, on this account, we
recognize on the other hand
that there may well be in-
stances where matters reach

an impasse, leaving no alter-
native but to relieve the
Public Defender in a trial

in order to afford the accused
a fair trial and at the same
time accord a witness the
attorney-client confidentiality.
Where the witness had privately
given the Public Defender
damaging information which he
would be required to elicit in
the instant trial, it would
obviously be a conflict which
would not be countenanced.

Olds v. State, supra at 792.
(emphasis added)

See also Florida Code of Professional Responsibility, DR 5-
105 (B); ABA Comm. on Professional Ethics, Informal Opinion,
No. 1322 (1976).

Since Ashley, the public defender's former client,
and Mills were both suspects in the instant crimes, there
was the strong probability of a conflict between their
interests at the time the court appointed the public defender's
office to represent them. This conflict became more substantial
and apparent to the assistant public defender at the time he
learned that the state might use Ashley's testimony. The
conflict was revealed to the court through an objection
concerning Ashley's deposition, (R270-271) and was again
revealed to the court when Ashley gave his damaging testimony
and the problems concerning prior attorney-client statements

were reopened. (R269-271) ©See Foster v. State, supra.

As this Court has held in Foster v. State, supra:
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Similarly,

The state argues that reversal
cannot be ordered on this ground
since there was no defense objection
to representation or motion for
separate representation. To deny
a motion for separate representation,
where a risk of conflicting interests
exists, is reversible error. Holloway
v. Arkansas, 435 U.S. 475 (1978).
Even in the absence of an objection
or motion below, however, where actual
conflict of interest or prejudice
to the appellant is shown, the court's
action in making the joint appointment
and allowing the joint representation
to continue is reversible error. See
Belton v. State, 217 So.2d 97 (Fla.
1968). As the United States Supreme
Court said in Glasser, "Upon the trial
judge rests the duty of seeing that
the trial is conducted with solicitude
for the essential rights of the
accused.... The trial court should
protect the right of an accused to
have the assistance of counsel."
315 U.S. at 71.

We hold that the appellant was
denied his right to the effective
assistance of counsel by the joint
representation of the appellant and
a state witness by the same court-
appointed attorney. The judgment
and sentences are vacated and the
case is remanded for a new trial.

Mills was denied his right to the effective

assistance of counsel because of the obvious conflict of

interests.

of private

A new trial is necessitated with the appointment

counsel.



POINT IT

THE TRIAL COURT ERRED IN
PRECLUDING IMPEACHMENT OF
THE STATE'S KEY WITNESS
BY A PRIOR STATEMENT IN
VIOLATION OF THE DEFENDANT'S
RIGHT OF CONFRONTATION AS
GUARANTEED BY THE SIXTH
AMENDMENT TO THE UNITED
STATES CONSTITUTION AND
ARTICLE I, SECTION 16 OF
THE FLORIDA CONSTITUTION.

During the defendant's cross examination of Vincent
Ashley, defense counsel, in an obvious attempt to impeach
Ashley, asked him if he had ever spoken with a Mr. Scarpello
concerning the incident. (R269-270) Following the state's
objection, Mills was precluded from delving into these prior
statements. (R270-275)

The trial court's curtailment of defense inquiry
into matters regarding prior impeaching statements of a
witness constituted a deprivation of his absolute and fundamental
right to cross-examine a witness against him, as guaranteed

by the sixth amendment of the federal constitution. Coco v. State,

62 So.2d 892 (Fla. 1953). ©See also §90.608(1), Fla. Stat.
(1979). This is especially true here in a capital case,
where this crucial witness' testimony condemned the appellant

to die in the electric chair. Coxwell v. State, 361 So.2d

148 (Fla. 1978).
The fundamental right to confrontation includes
the opportunity to cross-—-examine witnesses affording the

jury the occasion to weigh the demeanor and veracity of the

- 14 -~



witness. Davis v. Alaska, 415 U.S. 308 (1974); Barber v. Page,

390 U.S. 719 (1968); Pointer v. Texas, 380 U.S. 400 (1965);

Coco v. State, supra; Baker v. State, 150 So.2d 729 (Fla. 3d

DCA 1963).

In Davis v. Alaska, supra, the Supreme Court of

the United States heldkthat the right to cross-examination
includes as its essential ingredient the right to impeach

one's accusers by showing bias, impartiality, and by dis-

crediting the witness:

Cross—examination is the
principal means by which the
believability of a witness and
the truth of his testimony are
tested. Subject always to broad
discretion of a trial judge to
preclude repetitive and unduly
harassing interrogation, the
cross—-examiner is not only per-
mitted to delve into the witness'
story to test the witness'
perceptions and memory, but the
cross—examiner had traditionally
been allowed to impeach, i.e.,
discredit, the witness. 415
U.S. at 31e6. (emphasis added)

In the instant case, the witness sought to be
impeached on cross-examination was Vincent Ashley, the
prosecution's key witness. It was Ashley, and Ashley alone,
who testified that Mills had committed the acts for which he
was charged. Clearly, the opportunity to cross-examine and
impeach this witness was essential to the defense. His
credibility was the "linch-pin of the Government's case."

Levin v. Katzenbach, 363 F.2d4 287, 292 (D.C. Cir. 1966).

The state's case would "stand or fall on the jury's belief

of disbelief" of his testimony. Naupe v. Illinois, 360 U.S.
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264, 269 (1959). Any infringement upon the opportunity to
effectively cross—-examine this key prosecution witness would

constitute "error of the first magnitude." See Davis v. Alaska,

415 U.S. at 318. Questioning concerning the prior statements
to the investigator was a proper and vital line of inquiry
which was highly relevant to Ashley's credibility and veracity,
and which the defendant should have been allowed to reveal

to the jury:

[Tlo make any such inquiry effective,
defense counsel should have been
permitted to expose to the jury the
facts from which jurors, as sole
triers of fact and credibility, could
~appropriately draw inferences re-
lating to the reliability of the
witness. Davis v. Alaska, 415 U.S.
at 318.

The trial court erred by curtailing such inquiry.
The failure of the defense attorney to proffer for
the record the anticipated answer and the relevancy of such

inquiry is not fatal to the case. In Coxwell v. State, 361

So.2d 148, 151-152 (Fla. 1978), this Court reversed despite

the lack of a proffer. Similarly, in Brown v. State, 362

So.2d 437 (Fla. 4th DCA 1978), defense counsel failed to
make a proffer of the evidence which he was prohibited to
elicit., The court held that, while desirable to proffer the
evidence, where the relevancy was obvious from the question,
the proffer is unnecessary to preserve the point for appellate
review. Moreover, defense counsel was precluded from making
a proffer by the nature of the court's ruling (attorney-
client privilege).

The attorney-client privilege is not a bar to the
impeachment sought to be revealed because of the unique
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circumstances present here. First of all, the attorney-

client privilege is not absolute. Sepler v. State, 191

So.2d 588 (Fla. 3d DCA 1966); Baird v. Koerner, 279 F.2d 623

(9th Cir. 1960). The privilege may be outweighed by public
interest in the administration of justice in certain circumstances:

The question presented by this case
is a close one, and redquires a
balancing of the interests, on the
one hand as to the attorney and
client in their right to the pro-
tection of the privilege, and

on the other hand in the public

and the state for the proper
administration of law and justice.
Sepler v, State, supra at 590.

See also Pouncy v. State, 353 So.2d 640 (Fla. 3d DCA 1977).

In Sepler and Baird, supra, the courts held that the public

interest in justice must yield to the attorney-client privilege
where disclosure of the communications would result in the

prosecution of the client. Sepler v. State, supra at 590-

591.

But here, where Ashley had been given transactional
and use immunity concerning the matters to be revealed by
the inquiry, the sole reason for withholdingAthe disclosure
is not present. No privilege should prevent the disclosure
of the attorney-client discussions because of this immunity
conferred upon Ashley by the state. This situation is
directly analogous to the fifth amendment privilege against
self-incrimination. Where immunity from prosecution is
granted a witness, he is not entitled to claim the privilege
against self-incrimination since the witness could no longer

be prosecuted and the testimony could not be used against him.
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Holland v. State, 345 So.2d 802 (Fla. 4th DCA 1977). Similarly,

the need for preservation of the attorney-client privilege
would dissipate where the disclosed statements could not be
used against the witness, who was immune from prosecution.
Surely, then, the public and state interest for the proper
administration of law and justice demands the attorney-
client privilege to give way, where there is no longer any
need for non-disclosure. The appellant can conceive of no
greater need for the proper administration of justice than
where an innocent defendant may go to his execution because
of the unnecessary and mechanical reliance on the attorney-
client privilege.

Additionally, if a lawyer acts as an attorney for
two or more persons who have a common interest, neither of
those clients may assert the privilege relating to communications
with the lawyer in a subsequent action when the clients are
adverse parties. §90.502(4) (e), Fla. Stat. (1979); Ehrhardt,

Florida Evidence, §502.5, pp. 120-121 (West Publ. Co. 1977).2/

Defense counsel was improperly limited in the

fundamental right to cross-examination of the state's key

3/

= Thus, the privilege in the Code is narrower than
that in the prior case law of Dominquez v. Citizens
Bank & Trust Co., 62 Fla. 148, 56 So. 682 (1911);
and Ogden v. Groves, 241 So.2d 756 (Fla. lst DCA
1970), which did protect private conversations

with attorneys of multiple clients.
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CONCLUSION

BASED UPON the foregoing cases, authorities, and
policies, the appellant requests that this Honorable Court
reverse the judgments and sentences, and remand for the
appropriate relief requested in each point.

Respectfully submitted,
JAMES B. GIBSON

PUBLIC DEFENDER
SEVENTH JUDICIAL CIRCUIT

Q/d%

.R. WULCHAK
ISTANT PUBLIC DEFENDER
1/2 South Beach Street
Daytona Beach, FL 32014
(904) 252—3367

CERTIFICATE. OF SERVICE

I HEREBY CERTIFY that a true and correct copy of
the foregoing has been mailed this 1l4th day of October,
1980, to: Honorable Jim Smith, Attorney General, 125 North ~—
Ridgewood Avenue, Fourth Floor, Daytona Beach, Florida and

Mr. Gregory Mills, Inmate No. 053673, Florida State Prison,

P. O. Box 747, Starke, Florida 32091.
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