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• FIFTH POINT INVOLVED 

THE REFEREE'S FINDINGS OF FACT, RECOMMENDATIONS 
OF GUILT, AND RECOMMENDATION OF DISCIPLINE SHOULD 
BE ACCEPTED BY THIS COURT IN VIEW OF THE REFEREE'S 
DENIAL OF RESPONDENT'S MOTION FOR CONTINUANCE. 

ARGUMENT 

On the morning of the trial, Respondent, through 

Terrence Moore, argued for a continuance based upon the 

fact that his former attorney, B. Anderson Mitcham, was 

I' ••• the victim of a heart attack within the past si~1 

weeks or so and that his doctor has forbidden him from 

engaging in any trial activity until January 30, 1983." 

•� 
[R.I. 5,6]� 

Mr. Moore also stated the following: 

As a matter of exigency, I have completely 
deserted everything else that I have been doing 
in the past week in order to prepare for this 
hearing and do not believe that I would violate 
Canon Six of the Code of Professional Responsi­
bility by doing so, but do feel that under the 
circumstances and the serious consequence that 
could result from this hearing, Mr. Fussell 
should be entitled to a continuance in this 
cause so that he can obtain other counsel who 
have more expertise in these matters. [R.I. 9J. 

Counsel for The Florida Bar opposed the motion 

for the following grounds: 

MR. RUSHING: Your honor, the Bar would 
oppose the motion for continuance for several 
reasons. First of all, we were given these 
affidavits, but it was hand-delivered this 

• 
morning just shortly before the hearing . 
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• Additionally, the Bar has brought in an 
out-of-state witness from Oklahoma and has 
brought two prisoners over, one from ZCI, 
Zephyrhills Institute, one from Polk Correc­
tional Institute. 

We've subpoenaed numerous witnesses. 
This case has been continued several times. 
I believe the complaint was filed in May of 
1981. The case is approaching two years old 
at this point at the referee level. 

I've had conversations with Mr. Mitcham 
where he was aware that he was not going to 
be able to handle this case due to the heart 
attack he had back in early October. At that 
point Mr. Fussell should have been on notice 
to start seeking other counselor at least 
exploring that with the Court. This was not 
done. 

• 

Mr. Mitcham contacted me around the 
first part of November or the first week or 
two in November with the problem. He indicated 
that he had spoken with the Court. The Court 
indicated that he had spoken with the Court. 
The Court indicated that it was not inclined 
at that time to grant a motion for continuance. 
This was known to Mr. Mitcham. It was relayed 
to Mr. Fussell and Mr. Moore. 

I've spoken with Mr. Moore several times 
on the phone in the last week to ten days. 
He's come over to my office, even though dis­
covery was not provided for within the -­
this level of hearing, in Bar matters, I did 
give him access to the depositions that were-­
that we had that were involved in the case and 
talked about the case. 

He indicated that he has been with Mr. 
Fussell's firm two years. This case has been 
pending basically for two years in Bar matters. 
Mr. Moore testified to me that he's Mr. Fussell's 
right-hand man and he's familiar with the case 
and has been for some time. 

So, I think that under all the circum­
stances that, first of all, Mr. Moore would 
be qualified to understand the issues. They're 
not that complex, I wouldn't submit. The fact 
that there are three together might make it a 
little bit more complex than just one case, but 
each case individually is not that complex . 

•� 
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• Second of all, a motion to sever could 
have been filed by Mr. Fussell at some time 
earlier if the complexity was a problem. This 
has not been done. [R.I. 10-12]. 

• 

Generally, gross or flagrant abuse of the trial judge's 

discretion must be demonstrated before the reviewing Court 

will substitute its judgment for that of the trial Court. 

See Padgett v. First Federal Savings and Loan Association 

of Santa Rosa County, Florida, 378 So.2d 58 (Fla. 1st D.C.A. 

1979) (Refusal to grant motion for continuance, which was 

filed one day before trial and which was based on claim that 

owner's substitute counsel had not had time to properly 

prepare for trial was not abuse of discretion under the 

circumstances); Smith v. Hamilton, 428 So.2d 382 (Fla. 4th 

D.C.A. 1983) (Denial of motion for continuance was not abuse 

of discretion where counsel waited until commencement of 

trial to move for continuance after trial court had first 

set the case for trial six months earlier); and Kasper 

Instruments, Inc. v. Maurice, 394 So.2d 1125 (Fla. 4th 

D.C.A. 1981) (Granting of continuance within sound discretion 

of the trial court and will not be disturbed absent a 

clear showing of gross or flagrant abuse). 

Respondent moved for a continuance by motion filed 

October 29, 1981, which was granted. The second hearing 

date of March 29, 1982 was continued on motion by com­

plainant. Respondent's second Motion for Continuance 

• was heard on November 24, 1982 and denied. In Wash-Bowl, Inc . 

v. Wroton, 432 So.2d 766 (Fla. 2d D.C.A. 1983) the Court 
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• held there was no error in the trial Court's failure to 

grant their motion for a third continuance since the 

granting of a continuance is a matter of discretion with 

the trial judge and " ... especially since second and third 

continuances are looked on with disfavor." Id at 767. 

(See also McWhorter v. McWhorter, 122 So.2d 504 (Fla. 2d 

D.C.A. 1960). 

• 

Respondent cited Ford v. Ford, 8 So.2d 495 (Fla. 1942) 

which can be distinquished in that the case involved a 

continuance via telegram due to the fatal illness of counsel's 

sister which situation arose immediately prior to the hearing. 

There the Court held that it did not appear that a continuance 

would have caused any in<lmnvenience to the defendant and the 

case had been pending for almost three years. In the instant 

matter Respondent had ample notice that there would be diffi­

culty with his former attorney representing him due to the 

heart attack which occurred approximately six weeks before 

the hearing, the motion was not in the Referee's file at 

the hearing (although proportedly mailed two weeks before 

the hearing), the Referee had previously orally indicated 

early in November that he was not inclined to grant a Motion 

for Continuance under the circumstances, the motion was not 

brought up for hearing until the day of the trial, and 

Respondent had a capable, prepared substitute counsel present • 

•� 
30� 



Additionally, the last minute continuance would have• 
caused considerable inconvenience since there were 

several witnesses present, with one having been flown 

to the hearing from Oklahoma, and two others having been 

transported by order of the Referee from two different 

State Correctional Institutions, employing various accompanying 

security measures and attendant Sheriff's officers. 

• 

Likewise, Diaz v. Diaz, 258 So.2d 37 (Fla. 3d D.C.A. 

1972) and Western Union Telegraph Co. v. Suit, 15 So.2d 

33 (Fla. 1943) deal, respectively, with sudden, unexpected 

illness the day before the trial date, and a "due process 

of law question" where neither the defendant nor the attorney 

had received notice that the case was being called for 

trial and the attorney, who was sick at home, got dressed 

and went to the courthouse after the trial had concluded • 

•� 
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• SIXTH POINT INVOLVED 

THE REFEREE'S FINDINGS OF FACT, RECOMMENDATIONS OF 
GUILT, AND RECOMMENDATION OF DISCIPLINE SHOULD BE 
ACCEPTED BY THIS COURT DESPITE DELAY IN PROSECUTING 
RESPONDENT. 

ARGUMENT 

• 

Ronald Harper filed his complaint against Respondent 

with The Florida Bar in June, 1979. ~he processing of the 

case was delayed due to the fact that there were certain 

promises made to Mr. Harper by Respondent which caused Mr. 

Harper to write the Bar requesting to withdraw his complaint, 

and then reopen the case, when the promises were not kept by 

Respondent. The complaint was reopened on October 9, 1979 

and was forwarded to Hillsborough County Grievance Commitee 

13A on October 10, 1979. Delay resulted from the fact that the 

Grievance Committee delayed action since Respondent promised 

that he would continue to represent Mr. Harper and would file 

the necessary motions in a timely manner. After the motion 

was not filed until September 3, 1980, the Grievance Committee 

found probable cause on February 10, 1981. The complaint was 

filed May 19, 1981 with this Honorable Court. 

• 

John Newman filed his complaint with The Florida Bar on 

June, 1969. The processing of the case was delayed due to 

certain promises made to Mr. Newman by Respondent which caused 

Mr. Newman to write The Florida Bar requesting to withdraw his 

complaint, and then reopen the case when the promises were not 

kept. 
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• The complaint was forwarded to Hillsborough County Grievance 

Committee 13A, and probable cause was found on January 13, 1981. 

• 

After the complaint was filed on May 19, 1981, Respondent 

filed a Motion to Recuse on September 1, 1981. On September 18, 

1981, the Referee denied Respondent's Motion to Recuse. The 

Referee hearing was set for November 2, 1981. Respondent filed 

a Motion for Continuance on October 29, 1981, requesting a 

continuance of the hearing date due to the fact that he had 

filed a Petition for Writ of Prohibition with This Court seeking 

a review of the Referee's denial of his Motion to Recuse. The 

hearing was reset for March 29, 1982. On March 23, 1982, Counsel 

for Complainant moved for a continuance due to the counsel of 

record leaving the employ of The Florida Bar. Subsequently, 

a Joint Stipulation of Facts was entered on April 19, 1982 

between Respondent and Bar Counsel. On May 12, 1982, Mr. J. 

Bert Grandoff, Designated Reviewer for the Board of Governors, 

rejected the Stipulation of Facts and requested the matter 

proceed to hearing. On August 31, 1982, present Bar Counsel 

entered his Notice of Appearance. The hearing was set for 

November 24, 1982. A Motion to Continue was filed by Respon­

dent and denied. The hearing was held on November 24, 1982. 

Final Arguments were made without a court reporter on Decem­

ber 29, 1982. The Sentencing hearing was held on December 5, 

1983, and the Report of Referee recommending two-year suspen­

sion was forwarded on December 20, 1983. Bar Counsel was in 

•� 
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•� telephonic communication with Respondent's interim counsel 

and orally agreed to extend time limitations due to the 

necessity for review by the Board of Governors. The Referee 

Report was reviewed and approved by the Board of Governors 

at their March 1984 meeting. Bar Counsel notified Respondent's 

counsel of the approval by telephone on April 3, 1984 and by 

written notice on May 2, 1984. 

• 

On April la, 1984, Respondent filed his Petition for Review 

and Motion for Extension of Time with certificate stating Bar 

Counsel had no objection. On June 8, 1984, Respondent filed 

a Second Motion for Extension of Time due to unlocated and 

untranscribed court reporter notes of the Referee hearings. 

Since it is evident that delay was incurred at least partly at 

Respondent's request or for Respondent's convenience at every 

level of� the proceedings in this matter it is clear that the 

delay was not caused solely by The Florida Bar and does not 

warrant dismissal of the charges or mitigation of the Referee's 

recommended sanctions. 

The approximate ten (10) month delay in the record for 

review coming to be available to Respondent should not be held 

against The Florida Bar since Respondent and his counsel were 

present at all the hearings and had equal access to the untrans­

cribed court reporter notes which were not readily available. 

Secondly, in Respondent's Motion for Extension of Time forwarded 

June 8, 1984 it is acknowledged that "Counsel for The Florida Bar 

• and Respondent's Counsel have used all due diligence in attempts 
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~	 to obtain the referenced transcripts, however, to date these 

efforts have proven fruitless." The Florida Bar had no mono­

poly on the availability of or access to said transcripts. 

• 

Respondent's argument that the Referee's Report was filed 

approximately eleven (11) months late is misplaced. First, 

although the last day of testimony was December 8, 1982, 

closing arguments were held December 29, 1982, and sentencing 

was not held until December 5, 1983. Therefore, since the 

sentencing hearing was an essential stage in the proceedings, 

the Referee Report was not due January 8, 1983, but rather no 

sooner than January 5, 1984 (assuming the Referee had received 

all transcripts as of December 5, 1983). Since the Referee's 

Report was forwarded on December 20, 1983, within fifteen (15) 

days of the sentencing, there was no unreasonable delay in 

filing the Referee Report pursuant to Integration Rule 11.06 

(9)(a). 

Since any delay after the hearings of November 24, 1982 

and December 8, 1982 could not be argued to prejudice Respon­

dent's defense of the charges, Respondent argues alleged emo­

tional, intangible prejudice. First, since much of the delay 

lies at the foot of Respondent, it is not reasonable to allow 

him to "bootstrap" his way out of facing the responsibilities 

of his own actions. Secondly, Respondent should not be heard 

to complain about any damage to his career because of the delay. 

Initially, since Resporldent did not voluntarily resign pending 

•� 
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~	 the outcome of this matter and has not served one (1) day 

of the recommended suspension, he has gained the benefit of 

being able to practice while the instant matters were pending, 

and certainly has not complained about the fees he has earned 

during the pendancy of this matter. Secondly, Respondent did 

not have an unblemished reputation to be damaged by publica­

tion of his conduct in these matters in light of his record 

of his previous six-month suspension in 1966 and his public 

reprimand in 1980. 

The cases cited in which This Court mitigated the sanctions 

because of inexcusable Bar delay are readily distinguishable 

from the instant matter. In The Florida Bar v. Randolph, 

238 So.2d 635 (Fla. 1970), which involved a case in which seven 

(7) years� transpired since the disciplinary process was set~ 
in motion and ten (10) years had passed since some of the alleged 

misconduct occurred, This Court found "unexplained unreasonable 

delays", and reduced the Board of Governors recommendation of 

discipline. The Florida Bar v. Papy, 358 So.2d 4 (Fla. 1978), 

involved offenses occurring in 1970 and 1971, with the grievance 

committee hearings being held in late 1973 and early 1974, and 

the hearing having been repeatedly postponed by The Bar for 

almost two years after the complaint was filed in 1974. This 

Court considered the inordinate delay caused by The Bar and 

the fact that Respondent had no previous record of any disci­

plinary activity in modifying the Referee's recommendation. 

~
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~ The Florida Bar v. Rubin, 263 So.2d 12 (Fla. 1978), is 

inapplicable since it involved a dismissal based on The Bar 

withholding a Referee's Report recommending a private reprimand, 

which it found too lenient, in order to develop additional 

cases to justify a more severe discipline under cumulative 

misconduct and The Bar issuing a press release before the time 

for the Respondent to appeal had elapsed. The Florida Bar v. 

McCain, 361 So.2d 700 (Fla. 1978) involves discipline of an 

attorney for misconduct occurring while the attorney held 

judicial office, where This Court refused to mitigate discipline 

on the basis of the delay. 

~ 

~
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•� SEVENTH POINT INVOLVED 

IN VIEW OF THE PURPOSES TO BE ACCOMPLISHED BY 
DISCIPLINARY PROCEEDINGS, AND IN LIGHT OF THE 
AGGRAVATING AND MITIGATING CIRCUMSTANCES, THE� 
REFEREE"S RECOMMENDATIONS OF DISCIPLINE SHOULD� 
BE AFFIRMED. 

ARGUMENT 

Complainant would agree that as aggravating factors 

which� may require more severe discipline, This Court may 

consider the existence of cumulative misconduct, The Florida 

Bar v. Rubin, Supra; The Florida Bar v. Greenspahn, 386 

So.2d� 523 (Fla. 1980); Respondent's lack of candor in explain­

ing his alleged conduct, The Florida Bar v. Kay, 232 So.2d 

• 378 (Fla. 1970); Respondent's past disciplinary record, The 

Florida Bar v. Champlin, 222 So.2d 185 (Fla. 1966) and the 

gravity of the misconduct to be disciplined. 

The Referee recommended This Court impose a two-year 

suspension upon Respondent based on the following aggravating 

and mitigating factors: 

(1) Date Admitted to Bar: 1950 
(2)� Prior Discipline: The Florida Bar v. Fussell 

189 So.2d 881 (Fla. 1966). Respondent received 
a six-month suspension and was ordered to pay 
costs for making a knowingly false statement in 
an application for a home improvement loan which 
resulted in a felony conviction. The Florida Bar 
v. Fussell, Case No. 13-73-25. A private repri­
mand was administered in 1974 for neglect of a 
legal matter. The Florida Bar v. Fussell, Case 
No. 13A78003; Respondent received a private repri­
mand in 1979 for influencing a client to invest 

• 
in an enterprise in which the Respondent had an 
interest. The Florida Bar v. Fussell, 390 So.2d 
69 (Fla. 1980); Respondent received a public repri­
mand for being several months late in returning 
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unearned fees to a former client.• (3) Mitigation: The wide spread of the violations 
over the years, Respondent's health problems, 
Respondent's testimony at the hearing as to 
his character and years of service. 

• 

Since Respondent had been previously given a six-month 

suspension in 1966, a private reprimand for neglect of a legal 

matter in 1974, a private reprimand in 1979, and a public 

reprimand in 1980 for being several months late in returning 

unearned fees to a former client, it was appropriate for The 

Court to aggravate the sanction to a period of suspension in 

light of Respondent's obvious failure to respond to the cumu­

lative past disciplinary actions and the serious nature of 

the three separate counts of misconduct presently before This 

Court. 

Despite Respondent's numerous lapses of memory and outright 

contradiction concerning the testimony of other witnesses and 

certain documentary evidence, Respondent claims that Respon­

dent was at all times candid and cooperative with The Bar. 

Complainant objects to Respondent's introduction in Respondent's 

Initial Brief as evidence of Respondent's candor any reference 

to any rejected negotiated " ••. disciplinary plea for a 60-day 

suspension~II, since evidence of an offer of a plea of guilty 

is inadmissable in any civil or criminal proceeding. See Me­

tropolitan Dade County v. Wilkey, 414 So.2d 269 (Fla.3d D.C.A. 

1982), and Section 90.410, Fla. Stat. (1983). Although Respon­

• 
dent's poor health is regretable, this factor has already been 

considered by the Referee in mitigation. 
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CONCLUSION• The Complainant respectfully requests that this Court 

adopt the Referee's Report as to the findings of misconduct 

and impose the recommended discipline of a two-year suspension 

from the practice of law and payment of costs. 

Respectfully submitted, 

~IN~ 
Branch Staff Counsel 
The Florida Bar, Suite C-49 
Tampa Airport Marriott Hotel 
Tampa, Florida 33607 
(813) 875-9821 
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East Madison Street, Suite 909, Tampa, Florida 33602; JOHN F. 

HARKNESS, JR., Executive Director, The Florida Bar, Tallahassee, 

Florida 32301; and a copy to JOHN T. BERRY, Staff Counsel, 

The Florida Bar, Tallahassee, Florida 32301; on this ~ay 
of December, 1984. 
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