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• Finally, this substantial delay has served to eliminate any 

viable opportunity which Respondent may have had for rehabilitation 

and to re-establish his practice after suspension. With each pass­

ing year that The Florida Bar delayed the ultimate resolution of 

this case, Respondent's chances of recovery from the effects of 

this action decreased severely. Obviously, the abilities of an 

attorney to recover from a suspension from practice are significant­

ly greater in the early stages of his life and career. As his 

career and ability to actively practice wind down, so does his 

opportunity to rehabilitate himself, clear his name in the public 

eye, and rebuild his shattered professional and personal life. 

• Therefore, a speedy and diligent prosecution of the Bar here should 

have resulted in review of this case in 1980. At that time, Respon­

dent was 55 and in substantially better health. Now, Respondent, if 

suspended for two years, may never be able to again serve the clients 

who have trusted him for thirty-four (34) years, provide needed 

services to the public, and once again bring respect and admiration 

to his name. 

Therefore, this court should consider the substantial delay, 

the harm and punishment suffered by Respondent, the harsh effects 

which will result from the recommended discipline, and the lack of 

benefit to this Bar or the public and should dismiss the charges 

against Respondent. 
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• IN VIEW OF THE PURPOSES TO BE ACCOMPLISHED BY DISCIPLINARY 
PROCEEDINGS, AND DUE TO THE ABSENCE OF AGGRAVATING CIRCUMSTANCES 
AND THE PRESENCE OF MITIGATION, THE REFEREE'S RECOMMENDATION OF 
DISCIPLINE SHOULD NOT BE APPROVED. 

After recommending a finding of guilt with regard to Counts I, 

II, and III, the Referee recommended this court impose a suspen­

sion of two years upon Respondent. It is respectfully submitted 

that the Referee failed to properly consider the purposes to be 

accomplished by disciplinary proceedings, the absence of aggrava­

ting circumstances, and the presence of mitigation in arriving at 

his recommendation. 

The purposes to be accomplished by disciplinary proceedings 

primarily include protection of the public, maintaining the 

~ integrity of The Bar, and insuring fairness to the accused attorney. 

The Florida Bar v. Rubin, 362 So.2d 12 (F1a.1978). In determining 

the appropriate measure to be taken to accomplish these objec­

tives, this court should consider the total circumstances of each 

disciplinary case, including any aggravating and mitigating 

factors. 

As aggravating factors which may require more severe 

discipline, this court may consider the existence of cumulative 

misconduct, The Florida Bar v. Rubin, supra; The Florida Bar v. 

Greenspahn, 386 So.2d 523 (F1a.1980); respondent's lack of candor 

in explaining his alleged conduct, The Florida Bar v. Kay, 

232 So.2d 378 (F1a.1970); respondent's past disciplinary record, 

~ 
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The Florida Bar v. Champlin, 222 So.2d 185 (Fla.1966); The Florida• 
Bar v. Greenspahn, supra; and the gravity of the misconduct to be 

disciplined. 

Traditionally, this court has found more serious discipline 

necessary when a respondent was found guilty of multiple viola­

tions involving several distinct and separate transactions. This 

circumstance, combined with improper conduct continuing over a 

substantial period of time, has been viewed as an indication of 

disregard for the rules governing the conduct of attorneys and, 

therefore, necessitating more severe discipline. 

In this case, Respondent represented two clients within a 

short period of time. [R.I. 197,233]. The alleged misconduct 

• resulted in a three-count complaint but arose from only two 

separate representations. This factual situation differs sig­

nificantly from those which this court has previously found to 

equal cumulative misconduct. See: The Florida Bar v. Greenspahn, 

supra, The Florida Bar v. Rubin, supra, and The Florida Bar v. 

Larkin, 447 So.2d 1340 (Fla.1984). Instead, the facts of this 

case are consistent with overwork and an inability to promptly 

handle specific matters during a brief period of Respondent's 

lengthy term of practice. The Referee's findings do not support 

a conclusion that Respondent has displayed a disregard for the 

disciplinary rules or the public which he serves. Therefore, 

the Respondent should not be severely disciplined on the basis 

•
 
of cumulative misconduct.
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• Concerning the issue of an accused attorney's candid and 

honest response to allegations, the record is devoid of any 

evidence indicating that Respondent was less than candid or 

untruthful at any time during these lengthy proceedings. In 

fact, Respondent was at all times candid and cooperative with 

The Bar. Prior to the trial, Respondent offered to admit and 

stipulate to specific facts and specific violations. He also 

openly discussed with assistant staff counsel the representation 

of these clients. Based on these candid discussions, staff 

counsel sought to accept Respondent's admissions and negotiated 

a disciplinary plea of 60-day suspension. However, The Florida 

• 
Bar, through one representative member acting as designated 

reviewer for the Board of Governors of The Florida Bar, rejected 

these attempts at resolving this matter without trial. Therefore, 

the fact that Respondent fully advocated his defense at trial 

cannot be viewed as an unwillingness to honestly answer the 

allegations against him or remedy any professional shortcomings, 

and, absent any factual finding by the Referee of Respondent's 

lack of honesty, no aggravating factors exist. 

Although Respondent has a prior disciplinary record, it is 

to be noted that only one previous matter resulted in action more 

severe than a reprimand. That matter occurred in 1965 and re­

sulted from a factual situation unrelated to any representation 

of clients. Otherwise, Respondent's record has been clear of 
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any conduct which this court felt deserving of suspension or• 
even probation. His record indicates a history of minor errors 

which have occurred on an exceptionally infrequent basis relative 

to Respondent's lengthy term of membership in The Bar and the 

thousands of clients which he has represented. Moreover, in view 

of Respondent's practice as a criminal and domestic relations 

lawyer, his record of minor misconduct is commendable. This lack 

of a significant disciplinary record during thirty-four years of 

active practice indicates an honest, competent, and hard-working 

practitioner whose record should not be considered as an aggra­

vating factor in this case. 

When considering the gravity of misconduct for which a 

• respondent has been found guilty, the injury or lack of injury 

to the complaining party should be considered. Also, whether or 

not the misconduct was the result of inadvertence or was an in­

tentional act involving moral turpitude is the key factor. The 

Florida Bar v. Murrell, 74 So.2d 221 (Fla.1954). In none of the 

counts for which Respondent was found guilty was any evidence 

presented to the Referee indicating any injury or prejudice to 

Respondent's clients. Furthermore, there was no evidence of any 

intentional misconduct involving moral turpitude. Because each 

client ultimately received the review which he sought, without 

prejudice from any delay, the alleged misconduct is of a minimal 

nature. Also, without any clear and convincing evidence of 
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• Respondent's moral turpitude or intentional misconduct, the 

alleged violations must be considered the result of inadvertence. 

Therefore, it is suggested that no aggravating circumstance 

exists in this case as there is no grave misconduct involving 

moral turpitude. 

Conversely, this court has long recognized the factors of a 

respondent's health, age, length of practice, and the lack of 

diligence in prosecution by The Florida Bar as mitigating factors 

to be considered in determining appropriate discipline. The 

Florida Bar v. Neale, 432 So.2d 50 (Fla.l983) and The Florida Bar 

v. Rubin, supra. As further matters of mitigation, this court 

should consider the amount and conclusiveness of the evidence 

• against Respondent and any rehabilitation which has taken place 

from the time of the alleged misconduct. 

Respondent is currently fifty-nine (59) years of age and has 

been an active practitioner for thirty-four (34) years. [Referee's 

Report at 4]. Currently, he suffers from high blood pressure, 

diabetes, and a dangerous heart condition requiring daily medica­

tion. Quite probably his poor health is substantially a result 

of many years of overwork primarily as a single practitioner in 

a stressful law practice. His age and health greatly reduce the 

number of years which he can continue to actively practice. 

Therefore, just as this court did in The Florida Bar v. Neale, 

supra, wherein the attorney was sixty (60) years of age, had been 
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a member of The Bar for thirty-three (33) years, and suffered• 
from failing health, this court should substantially mitigate 

the recommended discipline. 

As further mitigation, this court should note that the 

alleged violations occurred in 1978. Since that time, no alle­

gations of misconduct have arisen against Respondent. This 

indicates a meaningful and successful effort by Respondent to 

rectify any problems which may have existed with his office 

procedures. This effort at rehabilitation is therefore another 

reason to reduce the recommended discipline. 

In view of these mitigating factors and relatively minor 

misconduct, the recommended discipline will not in any way serve 

• to protect the public, nor will it in any way enhance the integ­

rity of The Bar. Furthermore, this suspension, in the latter 

years of Respondent's practice, cannot be deemed fair to an 

individual who has served his community and Bar for thirty-four 

(34) years. This discipline, in view of the Respondent's age, 

is tantamount to disbarment without leave for reinstatement. 

Therefore, it is totally disproportionate to the misconduct and 

should be substantially reduced. 

As an additional cause for mitigation, this court has recog­

nized the lack of diligent prosecution by The Florida Bar. The 

Florida Bar v. Rubin, supra, and The Florida Bar v. Randolph, 

238 So.2d 635 (Fla.1970). In this case, the inexcusable and 
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excessive delay in prosecution of these matters is clearly• 
sufficient cause to significantly mitigate the recommended dis­

cipline. Nearly five and one-half (5-1/2) years have elapsed 

since the complaints were filed with The Bar by Respondent's 

clients. [R.II. 199,235]. Approximately three and one-half 

(3-]/2) years have elapsed since The Florida Bar filed its 

complaint. The trial was held approximately two (2) years ago, 

and the length of delay between trial and ultimate decision by 

this court will surpass two (2) years. 

Due to this delay, Respondent has suffered the pressure 

brought by a disciplinary investigation for over five (5) years. 

He has also suffered the stigma of community suspicion and criti­

• cism since the publication of the Referee's report in The Tampa 

Tribune on January 6, 1984. This delay has been totally unjust 

and unfair to Respondent. It has denied him his right to a 

speedy resolution of the allegations against him and has denied 

him his right to due process. Additionally, this delay has done 

nothing to enhance the confidence of the public in Bar discipli­

nary proceedings. On the other hand, it has served to undermine 

the confidence of Bar members in the disciplinary proceedings 

necessary to deter practitioners from future misconduct. There­

fore, any benefit which more severe discipline might have had in 

furthering the stated interest of this court has been nullified 

by this lengthy and unnecessary delay. 
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• Accordingly, the recommended discipline of two years' 

suspension should not be accepted by this court as being appro­

priate under the totality of the circumstances in this case. 

This court should substantially mitigate the recommended 

punishment consistent with its valid concerns of protecting the 

public, protecting The Bar, being fair to the accused, and 

allowing the Respondent adequate time for rehabilitation. It is 

suggested that the previous decisions of this court justify a 

reduction of the Referee's recommendation to less than a ninety­

day suspension. Such a suspension is consistent with the 

objectives and concerns of this court and is also consistent with 

its previous decisions. Specifically, in The Florida Bar v. Larkin,

• supra, this court suspended the attorney for only ninety-one days. 

There the attorney was found guilty of violations for the third 

time in a five-year period. Each matter involved the same type of 

serious violations. Also, in a case involving neglect where the 

accused was found to have displayed a conscious disregard for his 

duty to clients, this court imposed only a sixty-day suspension 

and probation. The Florida Bar v. Neale, supra. In that case, 

despite the accused's prior disciplinary record, this court found 

the discipline appropriate in view of respondent's age (sixty 

years), his term of membership in The Bar (thirty-three years), 

and his poor health. 
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•� Finally, it is suggested that the discipline determined by 

this court should be made retroactive to a date thirty (30) days 

subsequent to termination of Respondent's trial by Referee, i.e., 

the date� for filing of the Referee's Report pursuant to The 

Florida� Bar Integration Rule, Article XI, Rule 11.06(9) (a). This 

retroactivity will serve to instill confidence in the disciplinary 

system by both the public and Bar members by assuring them that 

undue delay will not be used as additional punishment and that 

discipline will be prompt. It will better enable Respondent to 

rehabilitate and re-evaluate his practice by serving .to reduce 

the future time within which he will be unable to practice. It 

will be� fair to Respondent in view of the lengthy delay and pre­

•� judice which he has undergone. It will also indicate to those 

charged with the responsibility of disciplining attorneys that 

such a delay will not be condoned. Se: The Florida Bar v. 

Solomon,� 409 So.2d 1052 (Fla.1982). 
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• CONCLUSION 

The Florida Bar had the burden of proving the allegations 

of its complaint with clear and convincing evidence. The evi­

dence brought forth by the Bar, which was primarily the testimony 

of convicted felons, indicated absolutely no prejudice to 

Respondent's clients and was woefully inadequate to sustain the 

Bar's burden. 

Moreover, the Referee should have recused himself based on 

prior statements he made indicating bias against the Respondent. 

That alleged bias manifested itself again upon the Referee's 

failure to grant Respondent's Request for Continuance after grant­

ing the Bar's request under less compelling circumstances. 

• Finally, the Bar took almost two (2) years to file its com­

plaint after receipt of the letters of complaint, another eighteen 

(18) months to get to trial after filing its complaint, an addi­

tional year to conduct a sentencing hearing, and ten (10) months 

to provide Respondent with the record in order to file this brief. 

This unconscionable delay has caused the Respondent in excess of 

five (5) years of anxiety, financial loss, and loss of reputation. 

In light of all of the circumstances attendant to this cause, 

the Referee's recommendation of a two-year suspension is wholly 

unjustified and is tantamount to disbarment considering the 

Respondent's age. 

• 
The lack of evidence and the dilatory handling of this 

matter by the Bar require dismissal of these charges by this 

honorable court. 

43 



•� 
C E R T I F I CAT E a F S E R V ICE 

I HEREBY CERTIFY that a true and correct copy of the 

foregoing Respondent's Initial Brief has been furnished by 

Hand Delivery this ~ day of oCTo6el. , 1984, to: 

Steve Rushing, Esquire, Bar Counsel, The Florida Bar, Airport 

Marriott Hotel, Suite C-49, Tampa International Airport 33607 . 
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