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W e  have  f o r  r ev iew a  d e c i s i o n  o f  t h e  F o u r t h  C i s t r i c t  C o u r t  

of Appeal ,  D i e u j u s t e  v .  D a v i s ,  400 So.2d 981  ( F l a .  4 t h  DCA 1 9 8 1 ) ,  

which e x p r e s s l y  and d i r e c t l y  c o n f l i c t s  w i t h  a  d e c i s i o n  of  a n o t h e r  

d i s t r i c t  c o u r t  o f  a p p e a l ,  Vandervoor t  v .  Vandervoor t ,  277 So.2d 

4 3  ( F l a .  3 r d  C C A ) ,  c e r t .  d e n i e d ,  287 So.2d 682  la. 1 9 7 3 ) .  W e  

have  j u r i s d i c t i o n .  A r t .  V ,  S 3  ( b )  ( 3 )  , F l a .  C o n s t .  

T h i s  c a s e  i n v o l v e s  a  p o s t - d i s s o l u t i o n  f i n a l  judgment 

awarding  t h e  fo rmer  w i f e ,  p e t i t i o n e r  h e r e i n ,  s o l e  owner sh ip  o f  

c e r t a i n  r e a l  p r o p e r t y  which ,  d u r i n g  t h e  m a r r i a g e ,  had  been  h e l d  

by t h e  p a r t i e s  a s  a  t e n a n c y  by t h e  e n t i r e t i e s .  The p r o p e r t y  

r i g h t s  o f  t h e  p a r t i e s  w e r e  n o t  r a i s e d  i n  t h e  f o r m e r  h u s b a n d ' s  

p e t i t i o n  f o r  d i s s o l u t i o n ;  n o r  w e r e  t h e y  a d d r e s s e d  i n  t h e  A p r i l ,  

1977 f i n a l  judgment o f  d i s s o l u t i o n .  The t r i a l  c o u r t  d i d  n o t  

r e s e r v e  j u r i s d i c t i o n  o v e r  t h e  p r o c e e d i n g .  

I n  J u n e  o f  1978 t h e  fo rmer  w i f e  f i l e d  a " p e t i t i o n  f o r  

a d d i t i o n a l  r e l i e f  a f t e r  d i s s o l u t i o n  o f  m a r r i a g e "  which was 

d i s m i s s e d  by t h e  t r i a l  c o u r t  f o r  l a c k  of  s u b j e c t  m a t t e r  

j u r i s d i c t i o n .  Then i n  Augus t  o f  t h a t  y e a r ,  s h e  f i l e d  a  

" c o m p l a i n t  f o r  a d d i t i o n a l  r e l i e f  a f t e r  d i s s o l u t i o n  o f  m a r r i a g e , "  

c l a i m i n g  a  s p e c i a l  e q u i t y  i n  t h e  r e a l  p r o p e r t y  which i s  t h e  



s u b j e c t  of t h e  i n s t a n t  d i s p u t e .  The t r i a l  c o u r t  found t h a t  it 

had j u r i s d i c t i o n  of  t h e  cause  and of t h e  p a r t i e s ,  t h a t  t h e  former  

w i f e  was t h e  s o l e  owner of  t h e  r e a l  p r o p e r t y  i n  q u e s t i o n ,  and 

t h a t  t h e  former  husband had an  e q u i t a b l e  l i e n  on t h e  p r o p e r t y  of 

$950. The husband was o rde r ed  t o  convey by q u i t - c l a i m  deed a l l  

h i s  i n t e r e s t  i n  t h e  p r o p e r t y ;  and t h e  w i f e  was o rde r ed  t o  s a t i s f y  

t h e  l i e n .  The husband appea led  t h e  f i n a l  judgment. 

On a p p e a l ,  t h e  d i s t r i c t  c o u r t  no ted  t h a t  t h e  p r o p e r t y  a t  

i s s u e  h e l d  by t h e  p a r t i e s  a s  a  tenancy by t h e  e n t i r e t i e s ,  upon 

d i s s o l u t i o n ,  a u t o m a t i c a l l y  conve r t ed  t o  a  tenancy i n  common. 

5 689.15, F l a .  S t a t .  ( 1 9 7 7 ) .  The d i s t r i c t  c o u r t  c o r r e c t l y  

recogn ized  t h e  d i s p o s i t i v e  i s s u e  p r e s e n t e d  i s  "whether  p r o p e r t y  

r i g h t s  a s  between t h e  m a r i t a l  p a r t n e r s  and evo lv ing  du r ing  a  

mar r iage  a r e  f i n a l l y  s e t t l e d  by a  judgment of  d i s s o l u t i o n  of  

ma r r i age  under any and a l l  c i rcumstances . "  400 So.2d a t  982. 

Relying on t h i s  C o u r t ' s  d e c i s i o n s  i n  F i n s t o n  v .  F i n s t o n ,  

160 F l a .  935, 37 So.2d 423 ( F l a .  1948) and Cooper v .  Cooper, 69 

So.2d 881 ( F l a .  1 9 5 4 ) ,  t h e  d i s t r i c t  c o u r t  below concluded t h a t  

such r i g h t s  a r e  f i n a l l y  s e t t l e d  upon d i s s o l u t i o n .  The d i s t r i c t  

c o u r t  h e l d  " r e s  j u d i c a t a  c o n s t i t u t e s  a  complete de f ense  t o  t h e  

c l a im  of [ t h e  former  w i f e ]  embodied i n  t h e  compla in t  on which t h e  

judgment on appea l  i s  based . "  400 So.2d a t  983. I n  F i n s t o n  w e  

announced t h a t  where p r o p e r t y  r i g h t s  w e r e  b e f o r e  t h e  c o u r t  "a  

f i n a l  [ d i v o r c e ]  d e c r e e  . . . se t t l es  a l l  p r o p e r t y  r i g h t s  of t h e  

p a r t i e s  and b a r s  any a c t i o n  t h e r e a f t e r  b rought  by e i t h e r  p a r t y  t o  

de te rmine  t h e  q u e s t i o n  of p r o p e r t y  r i g h t s . "  160 F l a .  a t  937. 

Th i s  r u l e  was expanded i n  Cooper where,  d i s c u s s i n g  f ins ton, w e  

no ted :  " t h e  [ t r i a l ]  c o u r t  had b e f o r e  it t h e  q u e s t i o n  of  p r o p e r t y  

r i g h t s  . . . . H e r e  t h e  p r o p e r t y  r i g h t s  w e r e  n o t  i n t r o d u c e d  i n  

t h e  l i t i g a t i o n  b u t  t hey  cou ld  and shou ld  have been s o  t h e  

[ d o c t r i n e  o f  res j u d i c a t a ]  a p p l i e s . "  69 So.2d a t  883. (Emphasis 

added) . 
The r u l e  s e t  f o r t h  i n  Cooper h a s  been g e n e r a l l y  fo l lowed  

i n  t h i s  s t a t e .  See  Estabrook v .  W i s e ,  348 So.2d 355 ( F l a .  1s t  

D C A ) ,  cer t .  den i ed ,  354 So.2d 980  la. 19771, cer t .  den i ed ,  435 



U.S. 971  ( 1 9 7 8 ) ;  Boswel l  v .  Boswe l l ,  352 So.2d 9 1  ( F l a .  4 t h  GCA 

Simon v .  Simon, 3d DCA 1 9 7 4 ) ;  Thompson 

v .  Thompson, 223 So .2d  95 ( F l a .  2d DCA 1 9 6 9 ) .  However, t h e  

Cooper d e c i s i o n  was c o m p l e t e l y  o v e r l o o k e d  i n  Vandervoor t  v .  

Vandervoor t ,  277 So .2d  43 ( F l a .  3d DCA 1 9 7 3 ) .  I n  Vandervoor t ,  

c o n t r a r y  t o  t h i s  C o u r t ' s  d e c i s i o n  i n  Cooper ,  t h e  T h i r d  D i s t r i c t  

Cour t  o f  Appeal  h e l d  t h a t  m a t t e r s  i n v o l v i n g  p r o p e r t y  r i g h t s  o f  

t h e  p a r t i e s  t o  a  d i s s o l u t i o n  a c t i o n  which w e r e  n o t  d e a l t  w i t h  

b e f o r e  t h e  t r i a l  c o u r t  o r  w e r e  n o t  a d j u d i c a t e d  i n  t h e  f i n a l  

judgment o f  d i s s o l u t i o n  may b e  l i t i g a t e d  i n  " o t h e r  s e p a r a t e  

p r o c e e d i n g s . "  277 So.2d a t  45. 

Turn ing  t o  t h e  c a s e  a t  b a r ,  f i r s t  w e  n o t e ,  i m p l i c i t  i n  t h e  

r e a s o n i n g  of  t h e  d i s t r i c t  c o u r t  i s  t h e  a s sumpt ion  t h a t  t h e  t r i a l  

c o u r t ' s  j u r i s d i c t i o n  was p r e d i c a t e d  on p e r s o n a l  s e r v i c e ,  g i v i n g  

t h e  t r i a l  c o u r t  j u r i s d i c t i o n  t o  a d j u d i c a t e  t h e  p r o p e r t y  r i g h t s  o f  

t h e  p a r t i e s .  I f  t h i s  a s sumpt ion  i s  c o r r e c t  and  t h e  t r i a l  c o u r t  

i n  t h e  o r i g i n a l  d i s s o l u t i o n  p r o c e e d i n g  had  i n  personam 

j u r i s d i c t i o n  o v e r  t h e  w i f e  o r  i n  r e m  j u r i s d i c t i o n  t o  a d j u d i c a t e  

t h e  r e s p e c t i v e  r i g h t s  i n  t h e  r e a l  p r o p e r t y  i n  q u e s t i o n ,  t h e  

d o c t r i n e  o f  res j u d i c a t a  as a d o p t e d  i n  Cooper was p r o p e r l y  

a p p l i e d  i n  t h i s  c a s e .  However, i n  r a i s i n g  a  due  p r o c e s s  

c h a l l e n g e  t o  t h e  d i s t r i c t  c o u r t ' s  r u l i n g ,  t h e  p e t i t i o n e r  c o n t e n d s  

t h a t  service o f  p r o c e s s  was by p u b l i c a t i o n 1  and  t h a t  t h e  n o t i c e  

o f  a c t i o n  made no men t ion  o f  t h e  r e a l  p r o p e r t y  a t  i s s u e  a s  

r e q u i r e d  by s e c t i o n  49.08 (4) , F l o r i d a  S t a t u t e s  (1977)  . I f  

t h a t  was i n d e e d  t h e  n a t u r e  o f  t h e  s e r v i c e  o f  p r o c e s s  i n  t h e  

o r i g i n a l  d i s s o l u t i o n  p r o c e e d i n g ,  t h e  t r i a l  c o u r t  was w i t h o u t  

j u r i s d i c t i o n  t o  a d j u d i c a t e  t h e  p r o p e r t y  r i g h t s  o f  t h e  p a r t i e s .  

See,  e - g . ,  Wr igh t  v .  Wr igh t ,  4 1 1  So.2d 1334 ( F l a .  4 t h  CCA 1982)  ; -- 

Lahr v .  Lahr ,  337 So.2d 837 ( F l a .  2d DCA 1 9 7 6 ) ;  Ne the ry  v .  

1. The r e c o r d  i s  d e v o i d  o f  any i n f o r m a t i o n  c o n c e r n i n g  t h e  t y p e  
of  s e r v i c e  had  i n  t h e  d i s s o l u t i o n  a c t i o n .  

2. S 4 9 . 0 8 ( 4 ) ,  F l a .  S t a t .  (1977)  r e q u i r e s  t h a t  a  n o t i c e  o f  
a c t i o n  s e t - f o r t h  " [ t l h e  d e s c r i p t i o n  o f  r e a l  p r o p e r t y ,  i f  a n y ,  
p roceeded  a g a i n s t . "  



Nethery ,  212 So.2d 1 0  ( F l a .  1st ECA 1968) ; Ilennig v .  I ~ e n n i g ,  162 

So.2d 288 ( F l a .  3d D C A ) ,  c e r t .  d e n i e d ,  166 So.2d 754  la. 1 9 6 4 ) ;  

Webb v .  Webb, 156 So.2d 698  la. 3d DCA 1 9 6 3 ) .  

The r u l e  of  Cooper t h a t  a  p a r t y  t o  a  d i s s o l u t i o n  

p roceed ing  i s  b a r r e d  from r a i s i n g  m a t t e r s  i n  a  subsequen t  

p roceed ing  which "cou ld  and s h o u l d  have" been r a i s e d  i n  t h e  

d i s s o l u t i o n  p roceed ing  i s  n o t  a p p l i c a b l e  where t h e  c o u r t  l acked  

j u r i s d i c t i o n  t o  a d d r e s s  t h e  m a t t e r  i n  t h e  o r i g i n a l  p roceed ing .  

I n  Pawley v .  Pawley, 46 So.2d 464 ( F l a . ) ,  c e r t .  d e n i e d ,  340 U.S. 

866 ( 1 9 5 0 ) ,  which i n v o l v e d  a  p o s t - d i s s o l u t i o n  a c t i o n  f o r  a l imony,  

where t h e  f o r e i g n  f i n a l  judgment of d i s s o l u t i o n  was p r e d i c a t e d  on 

c o n s t r u c t i v e  s e r v i c e ,  w e  r e c o g n i z e d  t h a t  " [ i l t  i s  o n l y  i n  t h o s e  

c a s e s  where in  a l l  p a r t i e s  l i t i g a n t  w e r e  p e r s o n a l l y  ( a c t u a l l y  o r  

by l e g a l l y  s u f f i c i e n t  p e r s o n a l  s e r v i c e  of  p r o c e s s )  b e f o r e  t h e  

c o u r t  t h a t  a l l  j u s t i c i a b l e  c o n t r o v e r s i e s  may b e  s a i d  t o  have been 

c o n c l u s i v e l y  de te rmined .  " 3  46 So.2d a t  473. W e  based  o u r  

d e c i s i o n  i n  Pawley "upon t h e  j u s t  and e q u i t a b l e  r e c o g n i t i o n  of  

t h e  f a c t  t h a t  t h e  d e f e n d a n t  w i f e  under  such c i r c u m s t a n c e s  h a s  n o t  

had h e r  day i n  c o u r t ,  o r  a n  o p p o r t u n i t y  i n  t r u t h  and i n  f a c t  t o  

be  h e a r d ,  upon t h e  s u b j e c t  o f  h e r  r i g h t  t o  alimony . . . ." 46 

So.2d a t  472 (emphasis  o m i t t e d ) .  The c o n c e p t  of  " d i v i s i b l e  

d i v o r c e "  a s  adop ted  i n  Pawley r e c o g n i z e s  t h a t  a  d i s s o l u t i o n  

p roceed ing  h a s  two s e p a r a b l e  a s p e c t s ,  t h a t  which r e l a t e s  t o  t h e  

m a r i t a l  r e s  and t h a t  which r e l a t e s  t o  t h e  p r o p e r t y  r i g h t s  and 

o b l i g a t i o n s  o f  t h e  p a r t i e s .  While c o n s t r u c t i v e  s e r v i c e  i s  

s u f f i c i e n t  f o r  a n  a d j u d i c a t i o n  of  t h e  fo rmer ,  p e r s o n a l  

j u r i s d i c t i o n  i s  g e n e r a l l y  r e q u i r e d  f o r  a  d e t e r m i n a t i o n  of t h e  

l a t t e r .  See  Or lowi tz  v .  O r l o w i t z ,  208 So.2d 849 ( F l a .  3d D C A ) ,  

c e r t .  d e n i e d ,  207 So.2d 453 ( F l a .  1 9 6 7 ) .  However, a s  n o t e d  

3. W e  n o t e  t h a t  t h e r e  i s  language i n  Pawley which c o n f l i c t s  
w i t h  o u r  h o l d i n g  i n  Cooper.  W e  n o t e d  i n  Pawley t h a t  even 
when t h e  t r i a l  c o u r t  h a s  j u r i s d i c t i o n  o v e r  t h e  pe r son  o r  
p r o p e r t y  of  t h e  d e f e n d a n t ,  " a u t h o r i t y  e x i s t s  f o r  t h e  p o s i t i o n  
t h a t  o n l y  t h o s e  m a t t e r s  a c t u a l l y  l i t i g a t e d  a r e  s e t t l e d  w i t h  
f i n a l i t y . "  46 So.2d a t  473 ( c i t i n g  Blanchard  v .  S t r i b l i n g ,  
157 F l a .  1 0 ,  24 So.2d 713 ( F l a .  1946').  We r e c e d e  from t h o s e  
p o r t i o n s  of t h e  Pawley and Blanchard  o p i n i o n s  which c o n f l i c t  
w i t h  o u r  h o l d i n q  i n  Cooper. 



p r e v i o u s l y ,  a  c o u r t  nay o b t a i n  i n  rem j u r i s d i c t i o n  t o  d i s t r i b u t e  

r e a l  p r o p e r t y  l o c a t e d  w i t h i n  t h e  s t a t e  p u r s u a n t  t o  s e c t i o n  

4 9 . 0 8 ( 4 ) .  T h e r e f o r e ,  i f  i n  t h e  i n s t a n t  c a s e  s e r v i c e  of p r o c e s s  

was by p u b l i c a t i o n ,  w i t h  no d e s c r i p t i o n  of  t h e  r e a l  p r o p e r t y  

c o n t a i n e d  i n  t h e  n o t i c e  of  a c t i o n ,  a s  p e t i t i o n e r  a l l e g e s ,  s h e  

would n o t  b e  b a r r e d  from now b r i n g i n g  a n  a c t i o n  p l a c i n g  i n  i s s u e  

p r o p e r t y  r i g h t s  which came i n t o  e x i s t e n c e  p r i o r  t o  t h e  f i n a l  

judgment of  d i s s o l u t i o n .  These r i g h t s  c o u l d  p r o p e r l y  b e  r a i s e d  

i n  a n  a c t i o n  f o r  p a r t i t i o n  p u r s u a n t  t o  s e c t i o n  64.041, F l o r i d a  

S t a t u t e s  ( 1 9 7 7 ) , o r  i n  a d i s s o l u t i o n - r e l a t e d  a c t i o n ,  such  as t h e  

one b rough t  i n  t h e  i n s t a n t  c a s e ,  s e e k i n g  t o  e s t a b l i s h  a  s p e c i a l  

e q u i t y ,  Landay v .  Landay, 429 So.2d 1197 ( F l a .  19831, o r  

r e q u e s t i n g  a n  award o f  t h e  husband ' s  i n t e r e s t  i n  t h e  p r o p e r t y  i n  

l i e u  of  lump sum al imony.  See Canakar i s  v .  C a n a k a r i s ,  382 So.2d 

1197 ( F l a .  1 9 8 0 ) .  

Under o u r  h o l d i n g  i n  Cooper, where a  t r i a l  c o u r t  h a s  

a c q u i r e d  j u r i s d i c t i o n  t o  a d j u d i c a t e  t h e  r e s p e c t i v e  r i g h t s  and 

o b l i g a t i o n s  o f  t h e  p a r t i e s ,  a f i n a l  judgment of  d i s s o l u t i o n  

se t t les  a l l  such m a t t e r s  and b a r s  a l l  subsequen t  l i t i g a t i o n  by 

e i t h e r  p a r t y  t o  d e t e r m i n e  r i g h t s  and o b l i g a t i o n s  e v o l v i n g  d u r i n g  

t h e  m a r r i a g e .  The p e t i t i o n e r  a r g u e s  t h a t  such a r u l e  would f o r c e  

t h e  p a r t i e s  t o  f o r e v e r  h o l d  t h e  p r o p e r t y  a t  i s s u e  a s  a tenancy i n  

common, w i t h  a  f i f t y  p e r c e n t  ownership i n t e r e s t  i n  each .  The 

p a r t i e s  a r e  n o t  f o r e v e r  bound as c o - t e n a n t s .  They may 

v o l u n t a r i l y  p a r t i t i o n  through mutual  agreement  o r  e i t h e r  may s e e k  

s t a t u t o r y  p a r t i t i o n  p u r s u a n t  t o  c h a p t e r  64, F l o r i d a  S t a t u t e s .  

However, t h e  ownership  i n t e r e s t  of each was s e t t l e d  once  and f o r  

a l l  a t  t h e  t ime  t h e  judgment of  d i s s o l u t i o n  became f i n a l .  

Upon d i s s o l u t i o n  of m a r r i a g e ,  p r o p e r t y  h e l d  by t h e  spouses  

a s  a n  es ta te  by t h e  e n t i r e t i e s  c o n v e r t s  t o  a t enancy  i n  common. 

Cumrnings v .  Curnrnings, 330 So.2d 134  la. 1 9 7 6 ) ;  § 689 .15 ,  

F l a .  S t a t .  (1977) .  In '  t h e  absence-  of a showing t h a t  one 

spouse  s h o u l d  be  awarded n o r e  t h a n  a n  e q u a l  s h a r e  of e n t i r e t i e s  

p r o p e r t y ,  e i t h e r  as a n  award i n  l i e u  of lump sum alimony o r  

because  of a s p e c i a l  e q u i t y  i n  t h e  p r o p e r t y ,  t h e  ownership  



i n t e r e s t  of  each  i s  presumed e q u a l .  Landay v .  Landay, 429 So.2d 

1197; B a l l  v .  B a l l ,  So. 2d 5  C o l l a z o  v .  C o l l a z o ,  

318 So.2d 164 (F'la. 3d DCA 1975) . A s  w e  n o t e d  i n  B a l l ,  " [i] f  

p r o p e r t y  i s  t o  b e  d i v i d e d  e q u a l l y ,  . . . no j u d i c i a l  a c t i o n  i s  

r e q u i r e d  because  t h e  law w i l l  c o n v e r t  t h a t  e n t i r e t i e s  tenancy t o  

a  tenancy i n  common a s  soon a s  t h e  m a r r i a g e  i s  d i s s o l v e d . "  335 

So.2d a t  7.  Thus, i f  t h e  t r i a l  c o u r t  had j u r i s d i c t i o n  t o  d i s p o s e  

of t h e  e n t i r e t i e s  p r o p e r t y ,  subsequen t  p r o c e e d i n g s ,  i n c l u d i n g  

d i s s o l u t i o n - r e l a t e d  p r o c e e d i n g s ,  such a s  t h e  one b r o u g h t  i n  t h e  

i n s t a n t  c a s e ,  and s t a t u t o r y  p a r t i t i o n  p r o c e e d i n g s ,  i n  which t h e  

p e t i t i o n e r  s e e k s  t o  e s t a b l i s h  t h a t  s h e  i s  e n t i t l e d  t o  a n  

ownership i n t e r e s t  g r e a t e r  t h a n  f i f t y  p e r c e n t ,  a r e  b a r r e d .  

I t  i s  t r u e ,  a s  p e t i t i o n e r  p o i n t s  o u t ,  t h a t  s e c t i o n  64.041, 

F l o r i d a  S t a t u t e s , c o n t e m p l a t e s  t h a t  a  c o - t e n a n t  s e e k i n g  s t a t u t o r y  

p a r t i t i o n  may a t t e m p t  t o  e s t a b l i s h  a  g r e a t e r  ownership  

4 
i n t e r e s t .  However, i n  a  c a s e  such a s  t h i s  where t h e  

c i r c u m s t a n c e s  g i v i n g  r ise t o  t h e  p e t i t i o n e r ' s  c l a i m  t o  a  g r e a t e r  

t h a n  e q u a l  i n t e r e s t  o c c u r r e d  p r i o r  t o  t h e  d i s s o l u t i o n ,  t h i s  c l a i m  

c o u l d  have and s h o u l d  have  been r a i s e d  d u r i n g  t h e  d i s s o l u t i o n  

p roceed ing .  By o p e r a t i o n  of law t h e  r e s p e c t i v e  ownership 

i n t e r e s t  of  each  spouse  was de termined upon e n t r y  of t h e  f i n a l  

judgment of d i s s o l u t i o n .  The d o c t r i n e  of res j u d i c a t a  t h u s  

p r e c l u d e s  o t h e r  t h a n  a n  e q u a l  p a r t i t i o n  of  t h e  p r o p e r t y .  

T h e r e f o r e ,  t h e  o n l y  p r o p e r t y  r i g h t s  which may be r a i s e d  i n  a n  

a c t i o n  f o r  p a r t i t i o n  a r e  t h o s e  which a r o s e  subsequen t  t o  t h e  

4 .  S 64.041, F l a .  S t a t .  (-1977)- p r o v i d e s  i n  p a r t :  
P a r t i t i o n  of  p r o p e r t y ;  compla in t .  

The compla in t  s h a l l  a l l e g e  a  d e s c r i p t i o n  of 
t h e  l a n d s  of  which p a r t i t i o n  i s  demanded, 
t h e  names and p l a c e s  of  r e s i d e n c e  of  t h e  
owners,  j o i n t  t e n a n t s ,  t e n a n t s  i n  common, 
co -parceners ,  o r  o t h e r  pe r sons  i n t e r e s t e d  
i n  t h e  l a n d s  a c c o r d i n g  t o  t h e  b e s t  
knowledge and b e l i e f  o f  p l a i n t i f f ,  t h e  - 
q u a n t i t y  h e l d  by e a c h ,  and such o t h e r  
m a t t e r s ,  i f  any,  a s  a r e  n e c e s s a r y  t o  e n a b l e  
t h e  c o u r t  t o  a d j u d i c a t e  t h e  r i g h t s  and 
i n t e r e s t s  o f  t h e  p a r t y .  

(Emphasis added.) 



f i n a l  judgment of d i s s o l u t i o n .  -- See , e .g . ,  Mossel v .  Mossel, 4 2 4  

So.2d 9 7 9  ( F l a .  4th DCA 1983) .  

I n  conc lus ion ,  we hold t h a t  where a  t r i a l  c o u r t  has 

acqui red  j u r i s d i c t i o n  t o  a d j u d i c a t e  t h e  r e s p e c t i v e  r i g h t s  and 

o b l i g a t i o n s  of t h e  p a r t i e s ,  a  f i n a l  judgment of d i s s o l u t i o n  

s e t t l e s  a l l  such m a t t e r s  a s  between t h e  spouses evolving dur ing  

the  marr iage,  whether o r  no t  t h e s e  ma t t e r s  were in t roduced  i n  t h e  

d i s s o l u t i o n  proceeding,  and a c t s  a s  a  ba r  t o  any a c t i o n  

t h e r e a f t e r  t o  determine such r i g h t s  and o b l i g a t i o n s .  Any 

language t o  t h e  con t r a ry  i n  Vandervoort i s  disapproved.  I f  

however, t h e  t r i a l  c o u r t  l a c k s  j u r i s d i c t i o n  t o  determine t h e  

r e s p e c t i v e  r i g h t s  and o b l i g a t i o n s  of t h e  p a r t i e s ,  t h e  d o c t r i n e  of 

r e s  j u d i c a t a ,  a s  adopted i n  Cooper, would no t  p rec lude  a  

p o s t - d i s s o l u t i o n  a c t i o n  seek ing  a d j u d i c a t i o n  of t h e s e  m a t t e r s .  

Accordingly,  we remand f o r  a  de te rmina t ion  a s  t o  whether 

t h e  t r i a l  c o u r t  i n  t h e  d i s s o l u t i o n  proceeding had j u r i s d i c t i o n  t o  

d i spose  of t h e  r e a l  p rope r ty  a t  i s s u e  and f o r  f u r t h e r  

proceedings ,  i f  they  a r e  found t o  be a p p r o p r i a t e ,  i n  accordance 

wi th  t h i s  op in ion .  

I t  i s  s o  ordered.  I 

McDONALD, C . J . ,  and OVERTON, SHAW and BARKETT, JJ . ,  Concur 
ADKINS, J . ,  D i s sen t s  w i th  an opinion 
BOYD, J . ,  D i s sen t s  w i th  an opinion 

NOT FINAL U N T I L  TIME EXPIRES TO FILE REHEARING MOTION AND, IF  
FILED, DETERMINED. 



ADKINS, J . ,  D i s sen t i ng .  

I d i s s e n t .  The m a j o r i t y  o f  t h i s  Cour t  ha s  s t r a y e d  from 

t h e  b a s i c  p r i n c i p l e s  of  law r ega rd ing  p rope r ty  he ld  a s  a  tenancy 

by t h e  e n t i r e t i e s  and t h e  r i g h t  o f  t e n a n t s  i n  common t o  p a r t i t i o n  

p rope r ty .  

I ag ree  w i th  t h e  m a j o r i t y ' s  i n t e r p r e t a t i o n  of F in s ton  v .  

F i n s t o n ,  160 F l a .  935, 37 So.2d 423 ( F l a .  1948) ,  and Cooper v .  

Cooper, 69 So.2d 881 ( F l a .  1954 ) ,  i n  t h a t  t h e  d o c t r i n e  of r e s  

j u d i c a t a  a p p l i e s  t o  b a r  p o s t - d i s s o l u t i o n  p roceed ings  i n  c a s e s  i n  

which t h e  p rope r ty  r i g h t s  o f  t h e  p a r t i e s  cou ld  and should  have 

been i n t roduced  i n  t h e  i n i t i a l  d i s s c i u t i o n  proceeding.  For t h a t  

very  r ea son ,  I would ho ld  t h a t  p e t i t i o n e r ' s  c u r r e n t  complaint  

r ega rd ing  t h e  n a t u r e  of t h e  ownership of  t h e  r e a l  p rope r ty  i s  

ba r r ed .  However, I would l i m i t  t h e  p r i n c i p l e s  of res j u d i c a t a  

enunc ia ted  i n  F i n s t o n  and Cooper t o  p o s t - d i s s o l u t i o n  p roceed ings  

o t h e r  t han  t h e  r i g h t  t o  s t a t u t o r y  p a r t i t i o n ,  and a l low e i t h e r  

p a r t y  t o  b r ing  a  s u i t  seek ing  p a r t i t i o n  i n  which a  c la im of 

s p e c i a l  e q u i t y  i n  t h e  p rope r ty  cou ld  be r a i s e d .  

A tenancy by t h e  e n t i r e t i e s  i s  an e s t a t e  he ld  by husband 

and w i f e  by v i r t u e  of  t i t l e  acqu i r ed  by them j o i n t l y  a f t e r  

marr iage .  Ba i ley  v. Smith, 89 F l a .  303, 103 So. 833 (1925 ) .  The 

e s s e n t i a l  c h a r a c t e r i s t i c  of  an  e s t a t e  by t h e  e n t i r e t y  i s  t h a t  

each spouse i s  s e i z e d  of  t h e  whole a s  opposed t o  a  d i v i s i b l e  

p a r t .  Ashwood v. P a t t e r s o n ,  4 9  So.2d 848 (F l a .  1951) ;  ~ n d r e w s  v .  

Andrews, 155 F l a .  654, 21 So.2d 205 (1945) .  An e s t a t e  by t h e  

e n t i r e t i e s  i s  b u t  one e s t a t e  and,  i n  con templa t ion  of  law, he ld  

by b u t  one person.  Ashwood; Hunt v. Covington, 145 F l a .  706, 200 

So. 76 (1941) ; Bai ley .  The u n i t y  of  person a s  recognized i n  an  

e s t a t e  by t h e  e n t i r e t y  s p r i n g s  from t h e  r e l a t i o n s h i p  o f  husband 

and w i f e .  Junk v.  Junk,  65 So.2d 728 (1953) .  A s p o u s e ' s  

i n t e r e s t  i n  p r o p e r t y  he ld  a s  an e s t a t e  by t h e  e n t i r e t i e s  is  n o t  

s e v e r a b l e  from t h a t  of  t h e  o t h e r  spouse.  Markland v. Markland, 

155 F l a .  629, 21 So. 2d 145 ( F l a .  1945) ; S t r a u s s  v. S t r a u s s ,  148 

F l a .  23, 3  So.2d 727 (1941) .  

S p e c i a l  e q u i t y  i s  a  v e s t e d  i n t e r e s t  which a  spouse 

a c q u i r e s  because  of  c o n t r i b u t i o n  of funds ,  p r o p e r t y ,  o r  s e r v i c e s  

made over  and above t h e  performance of  normal m a r i t a l  d u t i e s .  



Duncan v .  Duncan, 379 So.2d 949 ( F l a .  1 9 8 0 ) .  A p a r t y  t o  a  

d i v o r c e  p roceed ing  who proves  t h a t  he o r  s h e  has  a  s p e c i a l  e q u i t y  

i n  p r o p e r t y  i s  awarded a  v e s t e d  i n t e r e s t  i n  t h a t  p r o p e r t y .  - I d .  

By d e f i n i t i o n ,  a  spouse  i s  never  e n t i t l e d  t o  c l a i m  s p e c i a l  

e q u i t y  i n  p r o p e r t y  h e l d  a s  a  tenancy by t h e  e n t i r e t i e s  because  

bo th  t e n a n t s  have an i n s e v e r a b l e  i n t e r e s t  i n  t h e  whole p r o p e r t y .  

F u r t h e r ,  n e i t h e r  t e n a n t  may p o s s e s s  a  s p e c i a l  e q u i t y  i n  an  e s t a t e  

by t h e  e n t i r e t y  because ,  i n  t h e  e y e s  o f  t h e  law, bo th  t e n a n t s  a r e  

merged i n t o  one be ing .  

P rope r ty  h e l d  a s  a  t enancy  by t h e  e n t i r e t i e s  does no t  

c o n v e r t  t o  a  tenancy i n  common u n t i l  a f t e r  d i s s o l u t i o n  of  

mar r iage .  - See § 689.15, F l a .  S t a t .  (1979) .  The re fo r e  a  c l a im  of  

s p e c i a l  e q u i t y  i n  p r o p e r t y  h e l d  a s  a  t enancy  by t h e  e n t i r e t i e s  

canno t  be r a i s e d  i n  a  d i s s o l u t i o n  p roceed ing  and t h e  p a r t y  

c l a iming  s p e c i a l  e q u i t y  i n  t h e  p r o p e r t y  must w a i t  u n t i l  a  

d i s s o l u t i o n  o f  ma r r i age  i s  f i n a l i z e d  and t h e  p r o p e r t y  i n  q u e s t i o n  

i s  conver ted  t o  a  tenancy i n  common. I e r r e d  i n  j o i n i n g  t h e  

m a j o r i t y  op in ion  o f  Landay v .  Landay, 429 So.2d 1197 ( F l a .  1 9 8 3 ) ,  

i n  which w e  add re s sed  t h e  p r o p r i e t y  of  a  c l a im  of  s p e c i a l  e q u i t y  

i n  p r o p e r t y  h e l d  a s  a  tenancy by t h e  e n t i r e t i e s  d u r i n g  a  

d i s s o l u t i o n  p roceed ing .  I d i s a g r e e  w i t h  a l l  t h o s e  c a s e s  which, 

a t  a  minimum, i m p l i c i t l y  acknowledge t h a t  such a  c l a i m  e x i s t s .  

See e . g .  B a l l  v.  B a l l ,  335 So.2d 5  ( F l a .  1976 ) .  -- 

A c l a im  of  s p e c i a l  e q u i t y  i n  p r o p e r t y  conve r t ed  t o  a  

tenancy i n  common subsequent  t o  a  d i s s o l u t i o n  of  mar r iage  

p roceed ing  may a r i s e  i n  a  s t a t u t o r y  p a r t i t i o n  a c t i o n  pu r suan t  t o  

c h a p t e r  6 4  o f  F l o r i d a  S t a t u t e s  (1983) .  A p a r t i t i o n  a c t i o n  may be 

brought  by a  s e p a r a t e  a c t i o n  a f t e r  d i s s o l u t i o n  o r  by a  s e p a r a t e  

coun t  i n  t h e  d i s s o l u t i o n  p roceed ing  s eek ing  supp lementa l  

p a r t i t i o n .  

P a r t i t i o n  o f  p r o p e r t y  h e l d  a s  a  tenancy i n  common i s ,  w i t h  

c e r t a i n  e x c e p t i o n s ,  a  m a t t e r  of  r i g h t .  Hazelwood v. Hazelwood, 

345 So.2d 819 ( F l a .  4 t h  DCA 1 9 7 7 ) ;  Condrey v .  Condrey, 92 So.2d 

423 ( F l a .  1 9 5 7 ) .  The e x c e p t i o n s  i n c l u d e  waiver  and e s t o p p e l ,  

n e i t h e r  o f  which i s  a t  i s s u e  i n  t h e  p r e s e n t  c a s e .  See Condrey. 

E i t h e r  t e n a n t  i n  common has  t h e  r i g h t  t o  p a r t i t i o n .  S t r a u s s ;  

Smith v. Smith,  4 6 4  So.2d 1287 ( F l a .  5 t h  DCA 1985 ) .  The p r o p e r t y  



does not have to be divided fifty percent to each owner. Section 

64.041, Florida Statutes, contemplates that the interests of the 

co-owners are not necessarily equal because it requires an 

allegation stating the quantity of the interest of each owner. 

Further, a judgment of dissolution does not bar statutory 

partition, for a cause of action does not arise until a final 

judgment of dissolution is entered. - See Sudholt v. Sudholt, 389 

So.2d 301 (Fla. 5th DCA 1980). 

I would affirm the ruling of the district court finding 

that petitioner is barred from litigating her property claim in 

this post-dissolution proceeding. I would affirm the order of 

the district court without prejudice to the right of either party 

to bring a suit seeking partition. I disagree with the opinion 

of the majority in so far as it fails to recognize the general 

principles of law set forth above. 



BOYD, J . ,  d i s s e n t i n g .  

I d i s s e n t  because I b e l i e v e  t h a t  under t h e  f a c t s  of t h i s  

c a s e ,  t h e  ownership of t h e  p a r t i e s '  home, he ld  a s  t e n a n t s  by t h e  

e n t i r e t y  and transformed i n t o  a  tenancy i n  common by t h e  

d i s s o l u t i o n  dec ree ,  was f i n a l l y  s e t t l e d  by t h e  d i s s o l u t i o n  decree  

and was n o t  s u b j e c t  t o  subsequent c o l l a t e r a l  cha l l enge .  I reach  

t h i s  conclusion f o r  s e v e r a l  reasons .  

The t r ans fo rma t ion  of e n t i r e t i e s  p rope r ty  i n t o  a  tenancy 

i n  common, wi th  a  one-half i n t e r e s t  t o  each of t h e  former 

spouses ,  t a k e s  p l ace  au toma t i ca l ly  by ope ra t ion  of law. This  

l e g a l  e f f e c t  of a  d i s s o l u t i o n  decree  i s  n o t  a  f u n c t i o n  of t h e  

c o u r t ' s  a u t h o r i t y  t o  a d j u d i c a t e  t h e  proper ty  r i g h t s  of t h e  

p a r t i e s  t o  a  d i s s o l u t i o n  a c t i o n .  This automat ic  l e g a l  e f f e c t  of 

t h e  d i s s o l u t i o n  decree  does n o t  depend on t h e  c o u r t ' s  having 

j u r i s d i c t i o n  t o  a d j u d i c a t e  p rope r ty  ma t t e r s  b u t  only  upon 

j u r i s d i c t i o n  t o  d i s s o l v e  t h e  marr iage.  

When t h e  p a r t i e s  t o  a  marr iage hold t h e  t i t l e  t o  p roper ty  

i n  a  tenancy by t h e  e n t i r e t y ,  t h e r e  i s  a  s t r o n g  presumption of 

co-equal ownership. I f  one of t h e  p a r t i e s  provided a l l  of t h e  

purchase money, o r  a l l  of t h e  down payment, o r  a l l  of t h e  

p e r i o d i c  payments made, it should be presumed from t h e  j o i n t  

t i t l e  t h a t  a  g i f t  was in tended ,  t h a t  such monetary c o n t r i b u t i o n s  

were o f f s e t  by o t h e r  c o n t r i b u t i o n s  and s e r v i c e s  provided by t h e  

o t h e r  spouse,  o r  t h a t  t i t l e  was taken  j o i n t l y  i n  r e c o g n i t i o n  of 

t h e  p a r t i e s '  j o i n t  under taking t o  provide f o r  t h e  needs of t h e  

family .  --  See,  e . g . ,  B a l l  v .  B a l l ,  335 So.2d 5  ( F l a .  1976) ( s p e c i a l  

e q u i t y  i s  shown where - a l l  c o n s i d e r a t i o n  f o r  e n t i r e t i e s  p roper ty  

supp l i ed  by one spouse from independent s o u r c e ) ;  Pyle  v .  Py le ,  53 

So.2d 312 (F la .  1951) ( t i t l e  t aken  j o i n t l y  upon purchase by 

husband may be viewed a s  advancement on suppor t  o b l i g a t i o n ) .  I f  

one p a r t y  seeks  t o  e s t a b l i s h  a  s p e c i a l  e q u i t y  i n  t h e  o t h e r  

p a r t y ' s  s h a r e ,  t h i s  should be claimed i n  t h e  d i s s o l u t i o n  

proceeding.  I f  t h e  marr iage i s  d i s s o l v e d  without  any j u d i c i a l  

adjustment  of t h e  record  t i t l e ,  then  t h e  e f f e c t  i s  t o  conf i rm t h e  

p a r t i e s  a s  co-equal owners i n  common. I would hold t h a t  such 

equa l  co-tenancy should no t  t h e r e a f t e r  be s u b j e c t  t o  q u e s t i o n .  



Because  t h e  t r a n s f o r m a t i o n  o f  a t e n a n c y  by t h e  e n t i r e t i e s  

i n t o  a t e n a n c y  i n  common t a k e s  p l a c e  by o p e r a t i o n  of l a w  and  does  

n o t  depend on any s p e c i a l  j u d i c i a l  a c t i o n ,  w e  need  n o t  d i s c u s s  

t h e  q u e s t i o n s  p e r t a i n i n g  t o  t h e  c o u r t ' s  j u r i s d i c t i o n  t o  

a d j u d i c a t e  p r o p e r t y  matters.  The q u e s t i o n  of  whe the r  a d e c r e e  of  

d i s s o l u t i o n ,  when t h e  c o u r t  h a s  j u r i s d i c t i o n  t o  a d j u d i c a t e  

p r o p e r t y  c l a i m s ,  s e t t l es  a l l  m a t t e r s  t h a t  c o u l d  have  been  

a d j u d i c a t e d ,  o r  o n l y  t h o s e  t h a t  w e r e  a d j u d i c a t e d ,  i s  n o t  b e f o r e  

u s .  The d e c i s i o n s  i n  Pawley v .  Pawley, 46 So.2d 464 ( F l a . ) ,  

cer t .  d e n i e d ,  340 U.S. 866 ( 1 9 5 0 ) ,  and Vandervoor t  v .  

Vandervoor t ,  277 So.2d 43  l la. 3d DCA 1 9 7 3 ) ,  and  any p u r p o r t e d  

c o n f l i c t  between them and  Cooper v .  Cooper ,  69 So.2d 881  ( F l a .  

19541,  and F i n s t o n  v .  F i n s t o n ,  160 F l a .  935, 37 So.2d 423 ( F l a .  

1 9 4 8 ) ,  need  n o t  b e  a d d r e s s e d .  

The p r i n c i p a l  r e a s o n  why w e  s h o u l d  h o l d  t h a t  t h e  t e n a n c y  

i n  common, w i t h  e a c h  o f  t h e  fo rmer  m a r i t a l  p a r t n e r s  h a v i n g  a h a l f  

i n t e r e s t ,  becomes f i n a l  and s e t t l e d  upon d i s s o l u t i o n  i s  s o  t h a t  a  

p u r c h a s e r  c a n  r e l y  on t h e  r e c o r d  t i t l e  and  be  a s s u r e d  of  

r e c e i v i n g  s u c h  a  one-ha l f  i n t e r e s t  by p u r c h a s e  from one of  t h e  

fo rmer  s p o u s e s .  I f  w e  h o l d  t h a t  i n  some c i r c u m s t a n c e s  t h e  s t a t u s  

o f  t h e  t i t l e  t o  t h e  p r o p e r t y  c a n  be  r e v i s i t e d  by means o f  a  

c o l l a t e r a l  c o u r t  a c t i o n ,  w e  l a y  t h e  groundwork f o r  a c h a l l e n g e  t o  

t h e  t i t l e  o b t a i n e d  by a n  i n n o c e n t  p u r c h a s e r  and  t h e r e b y  c a s t  a 

c l o u d  o v e r  t h e  m a r k e t a b i l i t y  o f  a  p e r s o n ' s  i n t e r e s t  i n  a  t e n a n c y  

i n  common whenever s u c h  a n  i n t e r e s t  h a s  d e v o l v e d  by r e a s o n  of  a 

d i s s o l u t i o n  d e c r e e .  Though l a c k i n g  a c t u a l  n o t i c e  o f  t h e  g round  

o f  t h e  i n f i r m i t y ,  t h e  i n n o c e n t  p u r c h a s e r  may l o s e  h i s  i n n o c e n c e  

i n  t h e  e y e s  of  t h e  c o u r t s  on t h e  ground o f  l a c k  o f  d i l i g e n t  

i n q u i r y .  A p r o s p e c t i v e  p u r c h a s e r  s h o u l d  n o t  h a v e  t o  i n v e s t i g a t e  

t h e  n a t u r e  and  e x t e n t  of  t h e  d i s s o l u t i o n  c o u r t ' s  j u r i s d i c t i o n .  

The way t o  a v o i d  o p e n i n g  t h i s  P a n d o r a ' s  box o f  t i t l e  t r o u b l e s  i s  

t o  h o l d  t h a t  upon d i s s o l u t i o n ,  t h e  t e n a n c y  by t h e  e n t i r e t y  

becomes f i n a l l y  and  u n q u e s t i o n a b l y  a n  e q u a l l y  d i s t r i b u t e d  t e n a n c y  

i n  common, and l e t  t h e  c h i p s  f a l l  where t h e y  may. Any u n f a i r n e s s  

o r  h a r d s h i p  t h a t  t h i s  may c a u s e  i n  a n  i n d i v i d u a l  c a s e  i s  s imply  



the price that must be paid for an orderly system of real 

property titles and transfers. 

The Court's inference that the dissolution of the parties' 

marriage may have been decreed by a court lacking jurisdiction to 

adjudicate property matters is mere speculation. Although it is 

asserted in the petitioner's brief that the former wife was 

served process by publication, there is not the slightest 

affirmative indication of this in the record. Indeed, this 

assertion appears to be made somewhat belatedly. The complaint 

filed by the former wife in this case contains no such 

allegation. The complaint alleges that the "property was not 

referred to in the action for Dissolution of Marriage between the 

parties because neither of the parties realized that the 

Defendant had any interest in the property." This allegation and 

the remainder of the petitioner's complaint reveal to me, by 

stronger inference than that which moves the majority, that 

although the former wife allowed the former husband's complaint 

for dissolution to proceed to judgment by default, she 

nevertheless had notice of the nature of the proceeding if not 

full awareness of all of its consequences. If petitioner was not 

personally served with process when her former husband sought 

dissolution of their marriage, then she surely should have 

averred that fact when she filed her complaint seeking 

recognition of her special equity so that the fact, if true, 

could be established by evidence. It is too late now to make the 

assertion in a legal brief thus asking this Court to speculate 

about the matter. 

If it should be determined on remand, in accordance with 

the Court's mandate, that petitioner's claim of special equity 

was cognizable in this collateral proceeding, then it should be 

noted that respondent is entitled to appellate review of the 

trial court's equitable award, review which he has not yet 

received. The district court did not reach the question of the 

legal correctness of the trial court's determination of ownership 

because it held that the wife's complaint was barred as res 



j u d i c a t a .  Respondent  c o n t e n d s  t h a t  t h e  t r i a l  c o u r t ' s  

d e t e r m i n a t i o n  t h a t  t h e  w i f e  was e n t i t l e d  t o  a  s p e c i a l  e q u i t y  was 

n o t  l e g a l l y  c o r r e c t  and n o t  s u p p o r t e d  by compe ten t ,  s u b s t a n t i a l  

e v i d e n c e .  

I d i s s e n t  and would f i n a l l y  r e s o l v e  t h i s  c a s e  by a p p r o v i n g  

t h e  r e s u l t  o f  t h e  d i s t r i c t  c o u r t ' s  d e c i s i o n .  
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