



















































































at the mercy of the other "unless it is clear that such was

the intention . . ." '@ James v. Gulf Life Ins. Co., 66 So.2d |
62, 63 (Fla. 1953).

Without a doubt, the interpretation proposed by
petitioner places respondents and their financial resources
at the mercy of the majority who evidently believe that
bigger is better. Such a construction is unreasonable.

On the other hand, the construction placed on the.
Declaration of Condbminium and its by-laws by the trial
court and the Third District is reasonable and logical.
Neither the majority nor the minority is placed at the
mercy of the other. Neither may be subjected to the un-
foreseen and oppressive financial burden for expansion
unless all consent.

Even if petitioner's construction had merit, it
still must yield to the determination made by the lower

courts that is at least equally as reasonable, if not much

more so. Food Fair Stores, Inc. Vv. Harte-Pen-Teq Enterprises,
Ltd., 275 So.2d 281 (Fla. 1lst DCA 1973). Such judicial
construction will be upheld in the absence of a clear convic-

tion that it is erroneous.* Clark wv. Clark, 79 So.2d 426

(Fla. 1955); Helie v. Wickersham, 103 Fla. 254, 137 So.226

(1931); Taylor Creek Village Ass'n.Inc. v. Houghton, 349 So.2d

1219 (Fla.3d DCA 1977).

* After considering the Declaration of Condominium, the

by-laws and statutes as a whole, the District Court agreed
that the trial judge acted properly in rejecting petitioner's
arguments (A. 4,5).
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THE PURCHASE OF LAND THAT EXPANDS
CONDOMINIUM PROPERTY BY ONE-THIRD

ITS ORIGINAL SIZE MATERIALLY MODIFIES
THE APPURTENANCES TO A UNIT, THEREBY
REQUIRING AN AMENDMENT TO THE DECLARA-
TION OF CONDOMINIUM WHICH MUST BE
APPROVED BY ALL UNIT OWNERS.

The petitioner makes the further argument that the
District Court was wrong in treating the supplemental pro-
perty as a common element. Therefore, it urges, since it
was not a common element, the newly acgquired parcel is not
condominium property and since it is not condominium property
how could the District Court treat it as such?

Well, then, if it is not condominium property, the
respondents, in turn, ask: ‘

"Why are you assessing us for its cost?"

As support for its argument, the Association refers
to paragraph (6) of Section 718.110 (PB. 26, 28). That para-
graph provides that the common elements may be enlarged by
an amendment to the declaration "approved and executed as
provided in this section." The paragraph then goes on to
provide that the amendment divests the Association of title
to the land and vests title in the unit owners without further
conveyance.

According to the Association, because the language

of paragraph (6) appears to presuppose the Association's

acquisition of title prior to an amendment, that means the
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Association may acquire title to real estate, forever keep
the title in its hip pocket, never amend the declaration or
otherwise effect.itS'conveyance'tovthe unit owners, all the
time assessing the unit owners for the cost of the property,
its improvemeﬁt and maintenance.

But paragraph (6) invites no such unrealistic inter-
pretation. The more logical and practical construction is that
the section presupposes that an amendment or other written
instrument acknowledging approval of all unit owners to the
enlargement be made before the Association enters into any
contract of purchase; Or, the contract of purchase may be
subject to the execution of an amendment or other written
instrument of all unit owners evidencing théir willingness
to the acquisition. 1In either case, since the amendment or
other written acknowledgment of approval by all unit owners
under Section 6, acts as a deed, the doctrine of after-
acquired title would‘apply. Therefore, at the time the Asso-
ciation takes title it is automatically vested in the unit

owners even if the written approval of all unit owners pre-

dates the conveyance to the Association. Daniellv. Sherrill,
48 So.2d 736, 740 (Fla. 1950).
The approach of the Association makes plain that it

is seeking to do indirectly what it cannot do directly. See

(Fla. 34 DCA 1969). That is, it is trying to substantially
and materially modify the undivided share of the common
elements appurtenant to respondents' units without obedience

to the statutory and declaration requirements of some form
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of amendment to the,declarafionftoudo so.* In that way
the Association hopes to make an end run arpund the
respondents whose written consent to such amendment is not
forthcoming but at the same time assess them for the
attempted modification.

Moreover, there is no merit to petitioner's
assertion that its stratagem should be legally sanctioned
because the decisions it cites make clear that property
serving or benefiting unit owners need not be a part of

the common elements (PB. 31).

Broward, Inc., 260 So.2d 264 (Fla.4th DCA 1972) and in Gundlach

v. Marine Tower Condominium, Inc., 338 So.2d 1099 (Fla. 4th

DCA 1976), the Fourth District held that the leases from the

**
developers to the Association were, indeed, common elements.

Inc., 389 So.2d 230 (Fla.5th DCA 1980), which involved the
removal of leased personal property, support petitioner's
assertion. Goodner is an affirmance without opinion and the

conclusion of petitioner as to what Goodner stands for is

*
Initially, the Association recognized that to lawfully

effect the acquisition the condominium documents had to
be amended, and so announced in its Special Meeting Notice
of March 30, 1978 (PX. Comp. 3).

* * [ . [] .
"A condominium . . . may include . . . common elements or

commonly used facilities on a leasehold. . . ." §718.49,
Fla.Stat. (1977).
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derived from a dissent. The dissent does not hold or
suggest that an.association has either the right to under-
take a major real estate purchase or the right to assess
the unit owners therefor without their unanimous consent.

Next petitioner argues (PB. 32) that expanding the
common elements patking area by one-third the size of the
original condominium property is not a "modification" or
"alteration". The Association argues it is instead an
"addition" which means something different and that the
dictionary bears out its contehtion. Yet, the Association
does not furnish us with any dictionary definition of
"modification" or "alteration".

We will! Webster's Third New International

Dictionary of the English Language, Unabridged, G&C

Merriam Company (1969) defines "alteration": "la: The
act or action of altering." "Alter" is defined as:
"l: To cause to become different in some particular
particular characteristic (as measure, dimension ...).
Webster's also designates the word "change" as a
synonym for "alter" and "modify". Accordingly:
The word modify is commonly
understood to mean alteration
or change. Thus, alteration or
change is not restrictive. It
may be characterized in a gquanti-
tive sense, as either an increase

or decrease.

Johnson v. Three Bays Properties #2, Inc., 159 So.2d 924,

926 (Fla.3d DCA 1964).
Moreover, even if the dictionary definitions were

not as precisely dispositive of the meaning of "modification"
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or "alteration", would any unsuspecting layman ever conclude
that if the declaration states no change may be made in

his condominium parcel without his consent, that after he
objects to a change one can still be made?

As its peroration to its Point 2 the Association
proclaims that because it is so difficult to get 100% of the
unit owners in a condominium to agree to anything, that is
reason enough to permit the Association to run roughshod
over the rights of objecting unit owners (PB. 34). But all
unit owners, not just the majority, have the protection of
the declaration. "The declaration is in the nature of a
‘constitution . . ." McCaughan, "The Florida Condominium Act
Applied" 17 U.Fla.Law Rev. 1, 39.

Furthermore, a declaration of condominium

"assumes some of the attributes
of a covenant running with the
land, circumscribing the extent
and limits of the enjoyment and
use of real property. Stated other-
wise, it spells out the true extent
of the purchased, and thus granted,
use interest therein."”
Pepe v. Whispering Sands Condominium Ass'n., 351 So.2d4 755,

*

757 (Fla.2d DCA 1977).

"Subject to a manifest intention to the contrary, general
covenants will be construed as limited to the premises
purported and intended to be conveyed." 21 CJS Covenants
§30 (1940). Also see Volunteer Security Co. v. Dowl, 159
Fla. 767, 33 So.2d4 150, 151 (1948) in which the court
held that covenants in deeds were referable only to the
lots conveyed.
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The condominium ?rqperty.described in the
declaration as "Exhibit A" with parking facilities for
172 cars tthugh'valet parking is what the other unit
owners as well as the respondents saw when they pufchased

their condominiums. "[W]lhat the buyer sees the buyer

251 So.2d 685, 688 (Fla. 4th DCA 1971).

If the other unit owners of the Tower House now
want individual parking spaces for their maids and guests
and for themselves, that's all well and good. However,
they should not be permitted to cater to their caprices
at the expense of respohdents.

The respondents, under the Declaration, and the
laws of Florida have the right, whether it be by reason of
shortage of funds or unwillingness to make further investment
or for whatever other reason, to refuse to contribute to the
expansion of the condominium property beyond its original
boundaries.

Even if there were a reasonable doubt as to the
Association's right to do what it is doing, the issue should
be resolved in respondents' favor. If the Association
is permitted to get away with its present illegal action who
knows what other grandiose schemes the respondenté will be

assessed for next.
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POINT IV

A CONDOMINIUM UNIT OWNER IS NOT LIABLE FOR

AN ILLEGAL ASSESSMENT MADE BY THE ASSOCIA

TION ‘

The trial court expressly found that the assessments
made by the Association in the case at bar were illegal.
(R.132). Thué, we do not see how petitioner's Point III
dealing with the general power of an association to levy
assessments contributes to a proper disposition of the issues
in the case at bar. Nor would we like to think that peti-
tioner's out of context reference to Section 718.116 (Fla.
Statutes (1977) and its predecessor, Section 711.15(1)
Fla.Statutes (1973), viz:

“A unit owner, regardless of how title is

acquired, ... shall be liable for all

assessments coming due while he is owner

of the unit" (PB 36).
is designed to lead the Court to believe that a unit owner is
liable for an assessment for the cost of property illegally
- purchased by the association. The words "regardless of how
title is acquired" in the foregoing sections has reference
to the unit owner's initial acquisition of his condominium
parcel, either through judicial sale or otherwise, not to
an association's illegal acquisition of title.

Furthermore, petitioner's reference to Section
718.15(1), Fla.Statutes (1977) is likewise inapposite. True,

it defines "common expenses" for which a unit owner is liable

as, inter alia, "costs of carrying out the powers and duties

of the Association". Nevertheless, it is unreasonable to
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POINT "V

THE PETITIONER'S BRIEF DOES NOT SUP-

PORT CONFLICT JURISDICTION UNDER

ARTICLE VvV, §3(b) (3) OF THE FLORIDA

CONSTITUTION

Petitioner's Notice to Invoke Discretionary Juris-
diction also- seeks Supreme Court review on alleged conflict
grounds.

However, the petitioner has presented no point on
its aésertion of conflict jurisdiction. Petitioner's
initial brief is required to have a table of contents listing
the issues presented and argument with respect to each issue.
Fla.R.App.P. 9.210(b). But, no issue on conflict juris-
diction is stated.

If it wished to invoke the Court's conflict juris-
diction and was serious about doing so, it had the duty of
establishing the basis therefor. Since there is no point in

its brief on this issue, it should be deemed abandoned.

Stewart v. Mack, 86 So.2d 143 (Fla. 1956).

Furthermore, there are just two places in petition-
er's brief which even hint at conflict. At page 31,
petitioner states the Tower House decision is "in conflict
with a long line of decisions" on whether property serving
a condominium need be part of the common elements. No argu-
ment is made with respect to the cases cited, and their
inapplicability to the case at bar has already been shown un-
der our other Points. At page 32 the petitioner also seems

to hint at conflict when it states that the Third District
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"expressly disagreed with the Fourth District's suggestion”

in Juno By the Sea North Condominium v. Manfredonia, 397

So.2d 297 (Fla. 4th DCA 1981) that common elements do not
pass as appurtenances.* We fail to find any such "disagree-
ment" in the opinion below or the "suggestion" in the Fourth
Districﬁ's opinion that petitioner alludes to. No pages of
either opinion are cited to guide the reader.

In short, the petitioner has not presented any proper
basis for invoking the Court's conflict jurisdiction.
Certainly, the respondents should not be required to respond
to an issue that is not presented foursquare if it can even
be considered as having been presented at all. Stewart,

supra; also see Mangum v. Board of County Com'rs. of Brevard

County, 202 So.2d 207, 209 (Fla.4th DCA 1967). Nevertheless,
without waiving our objection to the legal insufficiency of
petitioner's seeming conflict assertions we will respond
thereto briefly.

The issue before the Court is whether a condominium
association has the power to make a real estate investment
without the consent of all unit owners and without amending
the declaration of condominium and to then assess the unit

owners for the cost of the land and improvements made thereon.

* Again, the petitioner is taking license with the record.
The Third District did not disagree, expressly or other-
wise, with Juno. In fact, its Note 6 observes that the case
is distinguishable on the facts and further observes that,

if anything, Juno's Note 6 (397 So.2d at 305) buttresses the
result reached sub judice.
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All cases that the petitioner relies upon for what-
ever position it is taking are factually and legally different
from the case at bar. No case cited by petitioner involves
an acquisition of property that was not already included in
the declaration by way of lease or other specific reference.
No case cited by petitioner involves the question of whether
or not unanimous consent of all unit owners is required for
the purchase of such property by the Association. No case of
petitioner's involves a condominium declaration that express-
ly prohibits any change in a condominium parcel without the
unit owner's consent.

Thus, the controlling facts in all of the cases
cited by petitioner are far removed from those in this case.
Under these circumstances conflict jurisdiction would have
failed even prior to the 1980 constitutional amendment to
Article V, Section 3, requiring express and direct conflict.

Corn v. Dept. of Legal Affairs, 368 So.2d 591,593 (Fla.

1979); City of Jacksonville v. Fla. First Nat. Bk., Etc.,

339 So.2d 632 (Fla. 1976) (concurring opinion of Justice
England.) As a consequence any argument that conflict juris-
diction exists under the currently more restrictive Article V

must necessarily fail as well.
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CONCLUSION

We think it appropriate to conclude with some
cqmments on an observation that petitioner makes very early
in its brief. At page 3, petitioner asserts that one of
the unchallenged issues is "the Respondent Unit Owner's
ability to pay the assessment.”

And that is in effect the entire substance of
petitioner's position. If respondents can afford to, why
shouldn't they be made to pay.

But, what if they can't afford the expense.

And, what about all the individuals living off their
Social Security checks in more modest condominium
developments? No one would ever suggest that they be
subjected to the perverse exercise of power exhibited by
the Association in this case. Yet, if the petitioner
succeeds, unit owners in all condominiums will find them-
selves under the same gun of the majority as the respon-
dents in the case at bar.

Moreover, it is bizarre for petitioner to
suggest that the power of the Association to act as it
did depended upon whether or not respondents proved their
inability to pay the assessment. Are unit owners unwilling
to acquiesce in the land investment whims of the majority
required to undergo a "means" test before their rights will

be protected?
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. In fact, petitioner's having dealt with the
solvency of respondents, underscores the untenability qf
its legal position,‘ If it had the power to do what it is
trying to do, the solvency or insolvency of objecting unit
owners is irrelevant. But, because it cannot find any
legal basis to sustain its position, it is trying to gain
a foothold by implying the pertinency of a factor com-
pletely unrelated to its wrongful conduct.

We have no difficulty with the concept that the
majority may dictate to a substantial extent, a unit owner's
expenditures for management of the property described in the
declaration. But petitioner's suggestion that such power
includes the authority to command expenditures for the
purchase of property outside the condominium limits is
alarming. If true, it means an individual buying a condo-
minium sacrifices to the majority his legal right to decide
how much property he should own. If true, it ﬁeans that no
unit owner can ever arrange his financial affairs with any
degree of certainty.

Furthermore, the additional consequences of the
erroneous legal concepts advocated by petitioner are self-
evident. The financial pressure of assessments accompanying
the purchase and improvement of substantial chunks of real
estate outside the condominium property can be disastrous to
unit owners either unwilling or sincerely unable to
financially participate. They will be forced to either sell

their homes or lose them through foreclosure. We think it
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy
of Respondents' Answer Brief, together with Appendix
accompanying Answer Brief, was mailed this 25th day of
November, 1981, to MARK B. SCHORR, Esqg., Becker, Poliakoff
& Streitfeld, P.A., attorneys for petitioner, 6520 North
Andrews Avenue, Post Office Box 9057, Fort Lauderdale,

Florida, 33310.
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At ]

improbable that any plausible construction of the
declaration and the condominium laws allows the property
rights of minority unit owners to be so unfairly
jeopardizedQ

For the foregoing reasons, we feel that the Asso-
ciation's position is fundamentally unreasonable. There-
fore should the Court accept jurisdiction we respectfully

urge that certiorari should be summarily denied and the

decision of the Third District Court of Appeal approved.

Respectfully submitted,

HELLER AND KAPLAN

Attorneys for Respondents

1205 Israel Discount Bank Bldg.
14 N. E. First Avenue

Miami, Florida 33132

Tel: (305) 358-5544
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