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INTRODUCTION
 

References to the record on appeal will be prefixed by the 

symbol "R". 

References to the transcript of the trial of this cause 

will be prefixed by the symbol "T". 

No references to pleadings, orders or the decision of the 

District Court under review are supplied, as the Clerk of the 

District Court has not yet supplied a supplemental index to the 

record. 
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STATEMENT OF THE CASE
 

This review is of a decision of the Third District Court of 

Appeal affirming a judgment in favor of two condominium unit 

owners in an action brought by a condominium association. The 

Association sought to foreclose its lien on the Defendants' 

units for non-payment of a special assessment. 

Petitioner, Plaintiff and Appellant below, TOWERHOUSE 

CONDOMINIUM, INC., will be referred to herein as Association. 

Respondents, MERTON MILLMAN and LILLIAN ARONOFF, Defendants 

and Appellees below, will be referred to herein as Respondents 

and/or Unit Owners. 

The Association brought two actions in the Circuit Court to 

foreclose liens pursuant to Sec. 718.116, Florida Statutes, 

against the Unit Owners, who had refused to pay their share of 

the special assessment levied by the Association for the acqui­

sition of certain adjacent property needed to provide necessary 

parking for the TowerHouse Condominium. (R.1-7, 100-101). 

The Uni t Owners answered and counterclaimed, seeking to 

have the claims of lien declared invalid. (R.25-29, 118-121). 

Since both actions involved identical claims and issues, the 

cases were consolidated for all purposes, including discovery 

and trial. (R.130). 

After a non-jury trial, final judgment was entered finding 

that the Association has the power to purchase real estate which 

is not part of the original condominium property, but that this 

power could not be exerc ised without the consent of all unit 

owners, and that therefore the assessments were illegal and the 
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claims of lien invalid. The final jUdgment dismissed the com­

plaints with prejudice, cancelled the claims of lien, and 

reserved jurisdiction to award attorney's fees to the successful 

unit Owners. (R.131). 

Appeal was taken from the final judgment, which was af­

firmed by the District Court of Appeal. While denying rehear­

ing, the District Court certified its decision as one passing 

upon a question of great public interest. 

This review ensued. 

In the final analysis, this case, and the certified ques­

tion, comes down to two issues: 

1. Whether the Association had the power and author­

ity to purchase the property in the manner it did. 

2. Whether the Association had the power to assess 

its unit Owners for their share of the purchase price. 

Th is was all that was truly at issue below. Everything 

else, such as the validity of the claims of lien filed by the 

Association, rises and falls on these two issues. 

Specifically not challenged or questioned by the Defendants 

were: 

1. The fairness of the purchase price, or the Re­

spondent Unit Owners' ability to pay the assessment. 

2. The sufficiency of, the contents of, and the tim­

ing of the notice of the special meeting of the Association at 

which its members ratified the purchase and assessment. 

3. The validity of the special meeting, and the vote 

in favor of the purchase and assessment by 81% of the unit own­

ers. 
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4. The manner in which the assessment was levied (as 

opposed to the Association's power to levy the assessment). 

5. The form and procedure utilized in the filing of 

the claim of lien and the sending of notice to the Respondent 

unit Owners of the recording of the lien (as opposed to whether 

the Association had the power to file the claim of lien). 

-4­



STATEMENT OF THE FACTS 

With one exception, the facts are uncontroverted. 

Because this Court's decision will be governed in great 

part by the provisions of the condominium documents of 

TowerHouse Condominium, the relevant provisions of the documents 

will be set forth herein. All emphasis is added by the 

undersigned counsel. 

1. The Declaration of Condominium (Plaintiff's Exhibit 1): 

TowerHouse, a Condominium, was created by a Declaration of 

Condominium recorded on September 11, 1974. Article I(A) of the 

Declaration provides: 

Except where permissive variances therefrom 
appear in this Declaration, the Articles of 
Incorporation of the Association, or the 
By-Laws of the Association, which are 
attached hereto and made a part hereof as 
Exhibi t "B", or any lawful amendments to 
said instruments, the provisions of the 
Condominium Act, including the definitions 
therein presently contained, are adopted 
herein by express reference as if set forth 
herein in full, and the Condominium Act, 
and this Declaration, and the Articles of 
Incorporation and By-Laws of the Associa­
tion, as lawfully amended from time to 
time, and documents referred to therein, 
shall govern this Condominium and the 
rights, duties and responsibilities of the 
Owners of Condominium Parcels. 

Article 1(8) is the definitions section. It provides: 

As used in this Declaration of Condominium 
and the exhibits attached hereto, the fol­
low ing def ini tions shall apply (and where 
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not specifically defined, then the defini­
tions presently set forth in the Condomin­
ium Act shall apply): 

· . . 
(iv) Common Elements means the portions 
of the Condominium Property not included 
in the Apartment Residences. 

· . . 
(v) Common expenses means expenses for 
which the Apartment Residence Owners are 
liable to the Association. 

(vii) Condominium Parcel means an Apartment 
Residence together with the undivided share 
in the Common Elements which is appurtenant 
to the Apartment Residence. 

(viii) Condominium Property means the real 
property herewith submitted to Condominium 
ownership, being that property described in 
Exhibit "A", including all improvements lo­
cated thereon and all easements and rights 
appurtenant thereto intended for use in 
connection with the Condominium. 

· . . 
(x) unit means a part of the Condominium 
Property which is to be subject to private 
ownership. Reference to and use of the 
words "Apartment Residence" shall be and 
shall mean, and shall be used interchange­
ably with the word "Unit". 

Article IV of the Declaration, "Identification of Building 

and Apartment Residences", provides, in part: 

(D) The area shown on survey and described 
as "Parking Area" is part of the Common 
Elements. It shall be used for and made 
available to the Apartment Residence 
Owners as parking facilities. Each Apart­
ment Residence Owner shall be entitled to 
the use of the parking facilities for two 
automobiles; however, the Owners of the 
Penthouse Tower Apartment Residences shall 
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1981) that the common elements themselves do not pass as appur­

tenances to the units. But the Fourth District is right, both 

technically and logically. 

The whole thrust of the condominium form of ownership of 

property is one which limits a unit owner's traditional fee 

simple property rights, especially when dealing with that which 

is owned in common with the other unit owners. Although common 

elements are owned by the unit owners as tenants in common, no 

action for partition of the common elements may lie. Sec. 

718.107(3). As the Act constantly states, it is a share of the 

common elements which passes with a unit. Sec. 718.106(2). The 

common elements themselves are subject to being altered or added 

to, as provided for in the declaration of condominium. Sec. 

7l8.113(2)1 Juno By The Sea, supra. 

The opinion of the District Court, if left to stand, will 

open the door to a tremendous amount of litigation over the 

issue of whether an act by a condominium association was "mate­

rial". This is because the decision may easily be interpreted 

as holding that a condominium association cannot undertake any 

major or material transaction in property of any kind if but one 

uni towner dissents. In other words, any property transaction 

by the association is subject to one unit owner dissenting, with 

the resulting litigation focusing on whether or not the transac­

tion was "a material alteration or modification" of the associa­

tion's property. Carried to its logical conclusion, one dis­

senter can force the courts to determine if an association's 
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decision to junk its old office equipment and refurnish the 

office is "material" or not. 

This is sure to have a chilling effect on every condominium 

association in the State of Florida. This Court can take judi­

cial notice of the fact that it is extremely difficult, if not 

impossible, for a condominium association to get 100% of its 

uni t owners to agree on anything. From the undersigned coun­

sel's experience, in representing approximately 350 condominium 

associations in South Florida, it is virtually impossible to get 

100% of the unit owners to affirmatively agree that the sun rose 

in the east this morning. There will always be one dissenter 

who will vote no, either for the sake of being different, or, 

because technically the sun rose in the east-southeast. In ad­

dition, many condominium units are owned by persons who do not 

live in the united States, requiring the association to put off 

taking action until it hears from the unit owner in Buenos Aires 

or Bonn. 

Approval of 100% of the unit owners for action in a condo­

minium is the exception rather than the rule under the Condomin­

ium Act. It is required only for those kinds of amendments to 

the declaration set forth in Sec. 718.110(4}. Otherwise, we are 

to look to the Declaration of Condominium and Bylaws. As the 

Court noted in Pepe v. Whispering Sands Condominium Association, 

Inc., 351 SO.2d 755 (Fla. 2nd DCA 1977) these condominium docu­

ments spell out the true extent of what has been purchased, and 

of a uni towner's interest in his uni t. As this Court recog­

nized in White Egret Condominium, Inc. v. Franklin, 379 SO.2d 
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346 (Fla. 1979), a restriction in a declaration of condominium 

is "a mutual agreement entered into by all condominium apartment 

owners of the complex." A uni t owner decides, at the time of 

purchase, whether he wants to purchase the unit sUbject to what 

the documents provide. In the instant case, the Respondent unit 

Owners purchased their unit subject to the condominium documents 

Plaintiff's Exhibits 4 and 7) empowering the Board of Directors 

to undertake an addi tion or capital improvement at a cost in 

excess of $20,000.00 upon getting approval of three-fourths of 

the unit owners. 

As the Court noted in Sterling Village Condominium, Inc. v. 

Breitenbach, 251 So.2d 685 (Fla. 4th DCA 1971), the Condominium 

Act and condominium documents ought to be construed strictly to 

assure purchasers of condominium units "that what the buyer sees 

the buyer gets." In the instant case, the Respondent unit Own­

ers bough t subject to Article VII (3) (D) of the By-Laws. That 

provision was treated by the Association as governing the pur­

chase of the parking lot. The Association complied with it. 

The opinion of the District Court allows the Respondent, and 

every other dissenter who lives in a Florida condominium, to 

stymie decisions made by the overwhelming majority of their 

neighbors to improve their surroundings and the quality of their 

life through an addition or capital improvement to the condomin­

ium property. This is not what was intended by the Condominium 

Act, or by the documents which created the condominium. 

The opinion of the District Court should be quashed. 
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POINT III 

WHETHER A CONDOMINIUM ASSOCIATION MAY 
ASSESS ITS UNIT OWNERS THEIR PRO RATA 
SHARE OF THE COST OF ACQUISITION OF 
PROPERTY BY THE ASSOCIATION. 

A condominium association's power to assess its unit owners 

is derived both from the Condominium Act and its declaration of 

condominium and by-laws. 

A unit owner's liability for assessments is defined in Sec. 

718.116(1), Fla. Stat., and its predecessor, Sec. 711.15(1), as 

follows: 

A unit owner, regardless of how title is 
acquired, ••• shall be liable for all assess­
ments coming due while he is the owner of 
the unit. 

What is an assessment? Both Sec. 718.103(1) and its prede­

cessor, Sec. 711.03(1), define an assessment as "a share of the 

funds required for the payment of common expenses which from 

time to time is assessed against the unit owner". 

Sec. 718.115(1), Fla. Stat., describes what is included 

within the "common expenses" for which a unit owner is liable 

for the payment of: 

Common expenses shall include the expenses 
of the operation, maintenance, repair, or 
replacement of the common elements, costs 
of carrying out the powers and duties of 
the association and any other expense des­
ignated as common expense by this chapter, 
the declaration, the documents creating the 
condominium, or the bylaws. (Emphasis 
supplied) • 
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Therefore, it is clear that a "common expense" for which a 

uni t owner will be liable for the payment of is any expense 

properly incurred by the association in carrying out its powers 

and du ties. 

Therefore, since the Association had the power to purchase 

this property in the manner it did, the Respondent unit Owners 

are liable for their pro rata share of this assessment, regard­

less of whether or not they voted in favor of the purchase. 

Waterford Point Condominium Apartments, Inc., supra. 
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CONCLUSION� 

Based on the foregoing, the Association had the power to 

purchase the parking lot in the manner it did. The Respondent 

Unit Owners' approval was not required. Such a requirement is 

nowhere contained in the Condominium Act, nor in the subject 

Declaration of Condominium. 

Therefore, the Opinion of the District Court should be 

quashed, and the Final Judgment of the trial court reversed, and 

remanded with directions to enter judgment for the Association, 

as prayed for in its Complaints. 

Respectfully submitted, 

BECKER, POLIAKOFF & STREITFELD, P.A. 
Attorneys for Petitioner 
6520 North Andrews Avenue 
Post Office Box 9057 
Fort Lauderdale, FL 33310 
776-7550 (BR) 944-2926 (DADE) 

::2~~ 
MARK B. SCHORR 
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