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• proper proof of rehabilitation before readmis­
sion is the appropriate penalty. We give 
notice, however, to the legal profession of this 
state that henceforth we will not be reluctant 
to disbar an attorney for this type of offense 
even though no client is injured. Id. at 785 
(emphasis added). 

In dissent, Chief Justice England and Justice Sundberg 

concurred in the Referee's finding that Breed had willfully 

disregarded his fiduciary responsibilities and that his acts 

evinced moral turpitude. Both Justice England and Justice 

Sundberg would have upheld the Referee, believing that the 

appropriate penalty was disbarment. 

•� * * ** * * * * * * * *� 

Indeed, this Court has acted upon its warning as set forth 

in the Breed opinion, supra. In The Florida Bar v. Dr{zin, 420 

So.2d 878 (Fla. 1982), the Court disbarred Respondent for com­

mingling and converting clients' funds. In The Florida Bar v. 

Harris, 400 So.2d 1220 (Fla. 1981), the Court disbarred Respondent 

for his irresponsible pattern of conversion of his clients' trust 

funds. In The Florida Bar v. Ross, 417 So.2d 985 (Fla. 1982) the 

Court disbarred Respondent for converting the entrusted funds of 

two separate clients, for failing to maintain adequate trust 

accounting records, and for making a false statement in the 

filing of an accounting to a client. 

• * * * * * * * * * * * 
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This Court has not hesitated to order the disbarment of 

those attorneys who have chosen to abuse their fiduciary duties 

by converting or misappropriating funds belonging to estates. In 

The Florida Bar v. Lewin, 342 So.2d 513 (Fla. 1977), the Court 

disbarred Respondent for using estate funds to make personal 

investments without court authorization or the consent of the 

beneficiaries. In The Florida Bar v. Davis, 272 So.2d 485 

(Fla. 1972), the Court disbarred Respondent for his misappropri­

ation of estate funds and for applying same to his own personal 

use. In The Florida Bar v. Harper, 421 So.2d 1066 (Fla. 1982), 

the Court disbarred Respondent for making improper payments to 

• himself for commissions and expenses, for acting as the executor 

of the estate, for converting estate funds to his own purposes, 

and for failing to comply-with a court order assessing a surcharge 

in favor of the estate. Finally, in The Florida Bar v. Rhodes, 

355 So.2d 744 (Fla. 1978), the Court disbarred Respondent based 

upon his improper withdrawal of funds from an estate, notwith­

standing his bare contention that the withdrawal of funds was in 

the nature of a loan. 

In The Florida Bar v. Owen, 393 So.2d 551 (Fla. 1981), the 

Court disbarred Respondent for four counts of commingling clients' 

funds and his failure to use entrusted funds for their intended 

purposes. Three of the counts involved his violation of the 

"specific purpose doctrine" relating to trust funds~ the final 

• count involved Respondent, as personal representative and attorney 
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• for an estate, commingling the assets of a revokable trust with 

his personal funds and with the funds of other clients. As a 

result, the trust funds were never fully and properly disbursed 

to the beneficiaries of the trust. Respondent also failed to 

provide the beneficiaries of the trust a full and accurate 

accounting of the estate assets. 

* * * * * * * * * * 

Most recently, and perhaps most persuasive and enlightening, 

is the matter of The Florida Bar v. Baker, 419 So.2d 1054 (Fla. 

1982). The facts in this decision bear a striking similarity to 

the facts in the matter sub judice. In December 1978, Respondent, 

acting as attorney for the executor of an estate, caused the sale 

of securities belonging to the estate, and deposited the proceeds 

in his general account. Subsequently, Respondent tendered a 

check to one of the beneficiaries of the estate from his general 

trust account and the check was returned reflecting insufficient 

funds. Between December 1978 and October 1979, the monthly 

balances in Respondent's trust account were well below the sum 

required to pay the inheritance which the named beneficiary was 

entitled to receive, although sufficient estate funds had ini­

tially been placed in Respondent's trust account. Between 

November 1971 and January 1973, Respondent had issued approxi­

mately ten checks totalling $35,000.00 from the estate account to 

• 
himself or his law firm. This was accomplished without prior 
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court approval and without disclosure to or approval by the 

beneficiaries of the estate. The beneficiaries of the estate 

were forced to institute proceedings to compel Respondent to file 

an accounting. Respondent finally reached a settlement with the 

beneficiaries of the estate in November 1979 and consistent with 

the settlement, reimbursed the beneficiaries all monies due them. 

Notwithstanding, on these facts, this Court ordered Respondent's 

disbarment from the practice of law. 

* * * * * * * * * * * * 

It is respectfully submitted that under all of the circum­

stances, the Referee's recommendation that Respondent be disbarred 

is both warranted and appropriate. The Florida Bar believes that 

the Record supports, by clear and convincing evidence, that 

Respondent engaged in a course of conduct calculated to willfully 

deprive the heirs of their money by misappropriating the funds to 

his own personal use; that he engaged in deceit and misrepresenta­

tion; that he assumed authority unknown to the law; and that he 

willfully violated his solemn duties imposed by his fiduciary 

position. 

His actions constituted not only unethical conduct, but also 

transgressed upon any reasonable interpretation of moral decency. 

Respondent's misconduct goes to the very heart of a lawyer's 
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•� 
qualifications and fitness to practice law; he has failed in his 

obligations and responsibilities to his clients, the public, the 

profession, and himself. 

ARGUMENT 

II. 

THE REFEREE'S RECOMMENDATION THAT RESPONDENT 
BE DISBARRED IS NOT CONTRARY TO THE FACTS 
OR OTHER MATTERS OFFERED IN MITIGATION. 

Again, Respondent is heard to appeal that the Referee failed 

to properly evaluate the evidence of record and that the Referee's 

• recommendation that Respondent be disbarred from the practice of 

law is contrary to the facts or other matters offered in mitiga­

tion. 

Respondent's contention that the Record does not support, by 

clear and convincing evidence, a finding of misappropriation and 

conversion is totally devoid of merit. Indeed, this very asser­

tion critically challenges Respondent's ability and/or willingness 

to differentiate between that which is morally correct and that 

which is morally wrong. 

The Florida Bar respectfully submits that it has demonstrated 

that Respondent is guilty of the most aggravated form of conversion 

and misappropriation. His wrongdoing was couched in deceit and 

• 
misrepresentation, and was borne of a classical betrayal of 
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•� 
trust. In support thereof, The Florida Bar has previously dis­

cussed this point in the Argument Section, directly above. 

That this Court be fully advised, let there be no doubt that 

The Florida Bar has never contested the following facts: 

(1) That Respondent has been a member in 
good standing of The Florida Bar for approxi­
mately 50 years. 

(2) That Respondent has never been the subject 
of prior disciplinary proceedings convened by 
The Florida Bar. 

(3) That Respondent has an excellent record 
for public service. 

• 
(4) That Respondent returned all converted 
and misappropriated funds to the heirs (save 
interest due the heirs, surcharge penalties, 
and successor attorney's fees), prior to the 
initiation of the disciplinary proceedings 
sub judice. 

(5) That Respondent "claims" remorse with 
regard to his wrongful acts. 

The foregoing factors are of Record; they were heard and 

considered by the Referee and incorporated, either expressly or 

by reference, in his Report. 

The Florida Bar, however, concedes no other matters incident, 

material, or relevant to this particular point. Notwithstanding 

these five above-enumerated factors, the Referee has determined 

Respondent's conduct to be so aggravated, corrupt, and antithetical 

to his ethical responsibilities as to warrant his disbarment • 
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The Florida Bar maintains that Respondent's disbarment is abso­

lutely necessary to preserve the public's trust and confidence in 

the legal system, and to protect the public in the future. 

In The Florida Bar v. Ruskin, 126 So.2d 142 (Fla. 1961), 

this Court formally announced its philosophical justification 

regarding the disbarment of an attorney, stating: 

We have said however, that we have come to 
regard disbarment as the most severe disci­
plinary prescription that can be imposed 
on a lawyer. The cases generally regard a 
judgment of disbarment as one reserved for 
the most infamous type of misprision and as 
justifiable in those instances where the pos­
sibility of the lawyer's rehabilitation and 
restoration to an ethical practice are the 

•� 
least likely. Id. at 143 .� 

Accordingly, in reviewing the appropriateness of the Referee's 

recommendation of disbarment, both the seriousness of the miscon­

duct and the possibility of Respondent's rehabilitation and 

restoration to an ethical practice are clearly at issue. 

The seriousness of Respondent's misconduct is clearly evident. 

Obviously, the betrayal of trust incident to the misappropriation 

and conversion of clients' funds by an attorney is the Bar's 

equivalent of a "capital offense". The Florida Bar v. Breed, 

378 So.2d at 784 (Fla. 1979). Certainly, the Referee recognized 

the seriousness and significance of Respondent's misconduct; he 

entered specific findings against Respondent regarding conversion, 

misappropriation, fraud, deceit and misrepresentation. Additional 
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specific findings against Respondent included conduct prejudicial• 
to the administration of justice and breaches of fiduciary duties 

owed to clients. 

The only remaining question involves the Referee's implicit 

determination that the possibility of Respondent's rehabilitation 

and restoration to an ethical practice is not likely. 

In response to this issue, The Florida Bar respectfully 

submits and maintains the following: 

• 

(1) That Respondent's misconduct was not the 
result of an "isolated incident". Rather, the 
Referee concluded that Respondent's wrongdoing 
constituted a course and pattern of conduct 
extending over a number of years. (RR par. 33 
and 38) . 

(2) That contrary to Respondent's contentions, 
the Referee determined that: 

"[He] did not lend his full coopera­
tion to successor-counselor the 
Probate Court, and that he continued 
to conduct himself in a manner incon­
sistent with the highest goals of the 
legal profession. Rather than admit 
his incompetence, ineptitude, and 
what can only be characterized as 
deceptive actions, the Respondent 
engaged the heirs in protracted civil 
litigation. In this regard, it is 
my specific finding that the Respon­
dent's attitude, actions, and strategy 
reflected disfavorably upon himself 
and the profession, and greatly de­
tracts from the Respondent's conten­
tion that he is an ethical practi­
tioner. (RR par. 33, emphasis added). 
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(3) That contrary to Respondent's contention 
that his actions did not involve any "corrupt 
motive", the Referee has concluded otherwise. 
Respondent's conduct can only be characterized 
as corrupt, deceitful, and deceptive. When 
viewed in its totality, Respondent's actions 
at all times reflected a disdain and disregard 
for the law and a betrayal of the total trust 
and confidence previously reposed in him by 
his clients. 

(4) Finally, Respondent maintains that he has 
demonstrated remorse, that he has been open 
and candid with the Court, and that he is 
deserving of continued membership in The Florida 
Bar. Although Respondent has "professed remorse" 
and suggests that he has sufficiently rehabili­
tated himself and should therefore be permitted 
to continue as a member of The Florida Bar, the 
Referee specifically found otherwise, stating: 

That the Respondent's failure to 
account for the uses he made of the 
remaining entrusted funds, his 
cavalier attitude regarding his au­
thority to actually make use of these 
funds, and his self-appointment as 
the "guardian angel" of the three 
adult heirs, seriously taints the 
credibility of his entire testimony. 
Indeed, for these very reasons, the 
undersigned Referee considers the 
Respondent's testimony to be untruth­
ful (RR par. 27, emphasis added). 

* * * * * * * * * * * * * 

That I specifically find the Respon­
dent's representations and actions 
to have been deceitful, untruthful 
and calculated to maintain the heirs' 
trust and confidence for as long a 
period of time as possible •.••••• 
(RRpar.33). 

• 
* * * * * * * * * * * * * 
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•� [T]hat the Respondent's representa­
tions and actions were calculated to 
confuse and deceive the heirs, that 
his representations and actions 
were deceitful and inconsistent with 
the highest goals of the profession, 
and that the Respondent's representa­
tions and actions fell far below the 
minimally accepted standards of the 
profession. It is the further opin­
ion of the undersigned Referee that 
this particular course of conduct 
militates against the Respondent's 
professed good-faith in the cause 
sub judice (RR par. 36, emphasis added). 

Contrary to his impassioned plea, Respondent does not come 

before this Honorable Court with clean hands; nor does he come 

before this Honorable Court with genuine remorse. Respondent 

•� seeks the relief of this Honorable Court without either the 

requisite purity of principle or the integrity demanded by the 

profession. 

The Referee has found Burnett Roth guilty of a pattern and 

a course of misconduct inherently offensive to the honor of the 

profession and the sanctity of the Courts. The Referee has 

determined that Burnett Roth is untrustworthy and, therefore, not 

deserving of belief or credibility. Burnett Roth has been branded 

a liar; he bears this brand as he approaches this Court in his 

pursuit of relief. 

Although a civilized society must never abandon its belief 

in compassion and its ability to forgive, it must always be 

• 
careful not to favor these worthy concepts upon the undeserving • 
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• Compassion and forgiveness are inappropriate when they are 

bestowed upon a person who fails to acknowledge the wrongfulness 

of his past conduct and, instead, subordinates truth in deference 

to self-interest. 

The Florida Bar most respectfully submits that before a 

person is able to take the first step toward meaningful rehabili­

tation, he must, as a conditioned precedent, demonstrate a present 

and unerring quality of trustworthiness. This, Burnett Roth is 

unable to do. This, the Referee has so determined. 

These lofty aspirations and goals are not foreign to this 

Honorable Court; indeed, this Court has consistently recognized 

• that the strength of the legal profession is neither greater nor 

less than the overall integrity of its members. 

By traditional American standards we judge 
people by the integrity of their character. 
Character is not a pliable substance like 
putty that may be made to give anyplace or 
anytime that pressure is applied. Character 
is spiritual and rigid, it guides one's con­
duct by set moral values and no external 
immoral or amoral influence can veer his 
course from approved ethical standards. 
Integrity of character is the first prere­
quisite to dependablity, to constancy of 
purpose, no single racial or economic group 
has a corner on it, it is found among the 
lowly as often as it is among the well-born. 
When a client has a real job to do, it looks 
for the lawyer with character. The Florida 
Bar v. Murrell, 74 So.2d 221 at 225, 226 
(Fla. 1954) . 
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CONCLUSION• 
The Florida Bar respectfully maintains that the Referee, as 

the trier of fact, properly entertained and considered the 

entirety of all testimony and documentary evidence duly admitted 

during the course of these disciplinary proceedings. 

The Florida Bar further maintains that the Referee's findings 

of fact and recommendations as to guilt are fully supported by 

clear and convincing evidence. 

Finally, The Florida Bar submits that the Referee's recom­

mendation that Respondent be disbarred is not contrary to the 

facts or other matters offered in mitigation. 

• In the final analysis, Burnett Roth orchestrated his own 

downfall. The Referee determined that Burnett Roth was untrust­

worthy and, therefore, not deserving of belief. Burnett Roth was 

the master of his own destiny. 

This Honorable Court has never held that any man is above 

the spirit, the intent, or the letter of the law. Indeed, as 

this Court concluded in a prior disciplinary action, the former 

Chief Justice Sundberg offered the following Biblical justifica­

tion regarding the disbarment of a then-prominent member of The 

Florida Bar: 

For unto whomsoever is much given, 
of him shall be much required: 

And to whom men have committed much, 
of him they will ask the more. 

• 
The Florida Bar v. McCain, 361 So.2d 
700 at 709 (Fla. 1978) . 
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