


In the case of The Florida Bar v. ~,358So~2Q 4' 

(Fla. 1978), there w~re a number of counts against the 

Respondent arising out of the same estate. The Court found 

mitigating circumstances to reduce the recommended disci­

plinary action, the Court finding: 

Respondent was admitted to the Florida Sar 
in 195Band has no record of any disciplinary 
activity prior to the present disciplinary 
proceedings. Furthermore, counsel for the 
Florida Bar and the Respondent reported at the 
bar of this Court that there have been no 
subsequent disciplinary charges filed against 
respondent. 

In the instant case, Roth was admitted to the Fl.orida 

Bar in 1934 and had no disciplinary activity prior to the 

present disciplinary proceedings. The record shows that 

there has been no subsequent, disciplinary charges filed 

against Roth since. 

The Court in ~, supra, rejected the Referee's recom­

mendation of disbarment and ente:r'ed on~o:ff';a ~$usI?eri~ion. 
• < :.'~ if. i ~. _. "v',_ " .} ",;;;~ l,. 

See also The Florida Bar v. BrYel!!', suprcr; 'Whe're tha're had 

been no prior disciplina.ry. reporcL, ~,' .:':' {'\ .;':': (.') 
• " :4 ..:::;.'" "-,. it ....., .. 

. '~L ;:.. " . ~ ~ _" .. >-", :,' ,~ ~'" ,5 "~. ".: '::~ \. ~ ~~ ~ 
The'Referee here failed to givethisp:rinci:pl'e"'·'bf:,,:.l:aw~>, 

oj. .,-"", 

" f.and the mitigating circumstance,' any con.~id~ra~~o~. r or, 

:: ~" :~ ';. ~ ~ ~ '7 ' :','1' : ]',. ?:~ ~:.::} '\~: /' 'j;o~~. • 

J. Respondent's Remorse 

Probably the least understood of all of the 

erroneous findings of fact by the Referee, and particularly 

his appraisal of the testimony, is the Referee's su'ggestion 

that the Respondent showed no remorse. 
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That is an incredible assumption, since there can be 

and could not be, a person more remorseful than is the 

Respondent. This was evidenced not only by his demeanOf 

before the Referee, but in the testimony before the Referee. 

It is believed that the Referee IS diagnosis of no remose,­

and th~refore, no mitigation, is because the Respondent 

refused to acknowledge before the Referee that he had some 

excuse of a personal nature for the dereliction and commingling;­

and the Refereels obvious desire to read noremose intO-the 

Repsondentls insistence that the heirs knew of the commingling.­

There was never an excuse or justification for such commingling 

by the Respondent. 

The record does not disclose, but the Referee must recall, 

that during the- testimony of Rabbi Irving Lehrman, the 

Respondent was so distraught and upset that he had to leave­

the hearing chambers because of the obvious emotional trauma",.­ ' 

of hearing his spiritual leader defend his reputation 

(T. Dec. p-. 87-95; APP. 17-25). 

Likewise, the record reflects the constant expressions-

of remorse by the Respondent, of his inability to sleep, 

his embarrassment, his chagrin, the years he has lived unde.r 

the cloud of these proceedings, all of the repentant spirit ­

of the agonizing order of the investigation, charges and 

hearings (T. Jun. 1984, pp. 193-195; APP. 8-13). 
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These were believed to be mitigatingcirc\;lIDstances in 

the case of The Florida Bar v. Randolph, supra. The Court 

in the Ruskin case,' supra, ref~:t_l:'ed'1;o'"tper reJ2~ntance of 
~'_' .' '" ~~ :~' .~~ ~ ~. :~: /' ".:.; -':'. .':<l,-,~~ _ .,' 

the Respondent there. And in the Eo~\~6as.a; ,4ttpra',-J;eference 

is made to the acute pe+':Sona,leltll9ar,:t"a'ssme~,~"and.per$o~·;;;,'~. 
-~:"- . \ ~' :;' ~~> . '~~;~- '.'.::" >~ . ~ 'f,~\)' ii; \:j</-::'.'-~_ f;f~ 

tragedy resulting from dire invest'igation aug Q~r11e1i ~~J~ 

.,Bar. .••. " _~. -1 '''J#~ ~',j. ;;. r " -~ ~'-:..,,:, ~-;'~'" ;.\ ..__:- ~.,,_. ,..~.. ~. 0:) 

Here there could be no-'~o~e "~~mosef~l p~r~c5n th'a~',;'ihe 

Respondent, and suchconern should be a consideration for 

mitigation in this cause. 

K.� Determination of Disciplinary Actio.n By The 
Supreme court 

The case law reflects that while the supreme Court 

will examine most carefully any dissent from the facts found 

by the Referee, it takes upon itself the determination of 

the disciplinary action to be taken. 

In this case before the court, many of the findings Of 

fact by the Referee are disputed and many facts of great 

importance and necessary for a determination of the case 

and particularly the question of mitigation, .were,no:teven 

referred to in the report of the Referee. Reference will 

be made to some of those matters in the next portion of the 

ensuing Argument. 

The Supreme Court makes the decision as to the 

discipline to be meted out. The Supreme Court does not have 
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to accept the conclusions of the Referee, or his recommend­

ations. The Florida Bar v. Scott, '197 So. 2d 518 (Fla. 1967). 

In the case of The Florida Bar v. Wagner, 2la So~2d 

770 (Fla. 1968) ,it was obvious that the findings,o.f fact 

by the Referee are distinct from the recommendations of the 

Referee of disciplinary action to be taken. HS'rethe·findings 

. of fact in important areas are disputed ,and underanyanCi 

all circumstances, the recommendations of the Referee are 

inconsistent with all of the reported case law. 

II. 

THE REFEREE ERRED IN FAILING TO MAKE FINDINGS 
OF FACTS ESSENTIAL TO A DETERMINATION OF THE 
VALIDITY OF THE RECOMMENDATION'S OF DISCIPLINARY 
ACTION. 

A. The Referee made Findings of Facts which are not .� 

supported by the record as follows:� 

(1) Paragraph 20: There is no testimony that the 

Respondent misappropriated or conyerci;ed, ..any fun.qs tp, his 
~ J>~_:~, .;- \;~ .,':"' ... " t~' -t ;:~<; ~. _~ .•~_ ~.. '_'::"~'} :-:� 

personal use. It is undisputedj. 'tbqj;,.alJ;.·.'f~n~!twer¢/, paid� 

to the heirs/benefiCiari~aa,1? they ~e.~uested ~uch t:pnds,.. ,.... 
'~-",.~. ,.. .: ... r •• , ;,. :.' ,", ~ of. ~ _ 'lo f 

(2) Paragraph 2.2: .'"~~ te~tiffibny' ~6~~: ~.;~; di·sp~¢.e 
,... ..,,)0, ~"')"., • j. ','.~ 

that the Respondent advised .th'a.t ,ttl-e., i.nsu.rance"p.:r;Qge~q.s". would 
. ~"'. - . ~ d :: :~-f~_ -J..., ~~,./ ~~ ;'¥r: :;" /";;\' . ' 

be treated as estate assets' aria. "had to t~~depOlfit~d i-bto- -the 

Estate Account, but rather that said insurance funds would 

be handled in the same manner as the e'state:funds, as foGnd 

in Paragraph 25. The disputed testimony was that the heirs 

-35­
LAWO""CU 

GJIEBl'IlI'II'LD • DuVAL 
.SECOND "LOO•• 1••0 NOItTHKA8T laSTM STIIElET� 

NORTH MIAMI. "LO~IDA aa••I·~••� 
TKL taos, ••a-••70� 



knew the funds were being commingled by the Respondent~, 

(3) Paragraph 25: The record does not substantiate 

the suggestion that the Respondent misappropriated or.conyerted 

any funds, it is undisputed that the funds were available at· 

all times when requested by the heirs. 

(4) Paragraph 30: The testimony does not show any . 
" . .' . 

conversion or appropriation of any funds by the Respondent .. , 

(5) Paragraph 31: The testimony does not disclo~e 

in any area that the Respondent said that'he was preclud~d 

from distributing any of the funds until the estate was. 

closed. ~his is obviously not consistent with the constant 

payments to the heirs during the administration and their 

receipt of all funds prior to the estate being transferred 

by the Respondent to the saccessor Aamin1stratQ~. 
" ..,: '.., ~; '.. ",. ~-:; /{.' ", 

(6) Paragraph 33:Tne mon'ies were"pC!'id to the 

heirs at all times-;llat' ..the~tl:'e~e,~te.(t sa~v .~d t1;.he~:e~ was 
. ~. t ~ ~ ':, ~ . -j i~'<,., ~'-'" ':~ ,:~_. ~ ~:~; ~t ~i~~'.·:~ k, .'. ..._~ ,; : ;.~'. :, ::. 

no testimony of any "nu.sapp:topr:i:ationor co:nverslOn 'o'f ~the 

funds. 

Further, the Referee misunderstood the nature 

of the civil litigation. It not only was not "protracted 

civil litigation", but was not filed until December 22, 

1978, and served in January 1979, some sixteen months after 

all monies had been' paid to the heirs. The Referee fails 

to disclose that this litigation did no~ involve any estate 

funds or insurance proceeds , bu.t only the penalty to be paid 

.' .,:'
'. ~ . 

-36­
LAW O....ICIE. 

Qurama.o. DuVAL 
."COttD 'LOOlt - 'lao NOltTH~T I.,TH STun 

. NOltTH MIAMI. 'LOltlDA ••"1-0." 
Ta.. 1.011 ......70 



by the Respondent for interest, IRS surcharge and attorney',.s· 

fees to the successor attorney. This is acknowledged by 

all parties, but not recognized by the Referee. 

(7) paragraph 34: The lawsuit brought by the heirs 

was filed in December 1978, more than a year after the date: 

sU9gested by the Receiver and did not involve other than the 

penalty above referred to. 

(8) paragraph 35: The monies referred to herein 

had no relation to any misrepresentation and was deposited 

within two weeks thereafter and never thereafter used except 

to pay such monies as the heirs desired •. 

B. The recommendations of guilt by. the Referee are 

contrary to the evidence in the areas referred to in the 

foregoing Paragraph "A", and involve no conduct as referred 

to therein by the Referee. All parties have agreed that 

there was no damage to the heirs. 

c. The recommendations of the Referee are not based 

upon the facts elicited in the testimony. There was no­

evidence of any misappropriation of any funds, all funds 

being available at all times. This is uncontroverted. 

The recommendation suggests that there are no 

facts in mitigation and that the Respondent showed no 

remorse. The prior recitation of facts within this Brief 

with references to the Transd~l'pt;C'of<'tha:'";re,<::'ordCl.:nd Exhib;its, 

and the Appendix, shows c1eat,ly" ~fr~~ "··~~eF~e~p;~~~.~ shoWed 
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extreme remorse, and that the facts in mitigation just were 

not considered by the Referee. 

D. The Referee erred in not referring to or making 

reference to or considering the following facts, whether in 

mitigation or otherwise, presented in evidence: 

(1) The Referee makes no reference to the constant 

and� consistent payments of all ,f''llnd~,e~,usted~to'Ret:lpondent 
: :~--;. .:'/:'.: ~_,." .; £" ":, f;::;~; ..; ft"'~ 

made to the heirs over the entike:; peridd:bf"'the; Ad:ttiitilistration. 

(2) That the ~e:;!P~P:d.eni;-.,p~~d~s:~~, ~~n~lrr.l~~ ~~ 
t ~ '1:, ~,"' t: :,. '. .,: ~ ~!'(7J::J ~ ~ .'~. :- t', ': ~t "," " ~- .""~''.p~ f :":~ 

of $53,061.51, from his personal,fun~$, be~Sj\pf:;tha.~-~;L~,,' 

coltUningling, this being o~r	 aha. abover~l:~ 1~~~"s~ ~~i~'~;? 
.~ "4'·: i t./,,~ ;. ~;; '1..-;" .,..'! .' _.~: 

been returned to the heirs by September 1977. 

(3) That all funds had been paid to the heirs 

sixteen months before the filing of the civil lawsuit and 

more than nineteen months before any complaint was mad~ to 

The Bar. 

(4) Failed to make findings of fas:::t that at,all. 

times the Respondent had acknowledged that there had been 

a commingling of funds and inadequate records. 

(5) Fails to make findings of fact that the he~rs 

and their counsel had twice acknowledged to The Bar that 

there had been a serious misunderstanding between the heirs 

and Respondent, and requesting that the Complaint .be with-. 

drawn. 

(6) Failed to acknow1edge-' the� undisputed fact that 

the� only controversy between the parties was ovar the· matter 
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