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In the case of_The.Florida Bar v. Papy, 358vSe;2d 4 -
(Fla. 1978), there were a number of counts against the

Respondent arising out of the same estate. The Court found

- mitigating circumstances to reduce the recommended disci- -

plinary action, the Court finding:

Respondent was admitted to the Florida Bar.
in 1958 and has no record of any disciplinary .
activity prior to the present disciplinary
proceedings. Furthermore, counsel for the
Florida Bar and the Respondent reported at the
bar of this Court that there have been no '
subsequent- disciplinary charges flled against
respondent. -

In the instant case, Roth was admltted to the Florlda
Bar in 1934 and had no disciplinary act1v1ty prior to the
present disciplinary prcceedlngs.‘ The record shows that

there has been no subsequent_diseiplinary,charges,filed

~against Roth since.

The Court in Papy, supra, rejected the Referee's recomj.

mendation of dlsbarment and entered onefeﬁ a suspenslon.

R 1;

See also The Florida Bar v. Bryan,‘supra ’Where thére had

been no prlor dlsclpllnaxy recerd..‘w

and the mltlgatlng c1rcumstance, any conslderatxon. 5?1 g:

I
ok - e &t

J. Respondent [ Remorse

Probably the least understood of all of the
erroneoue findings of fact by the Referee, and particularly
hig appraieal of the testimony, is the Referee's suggestion

that the Respondent showed no remorse.
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That is an incredible assumption, since there can'be
" and could not be, a person more remorseful than is the
Respondent. This was evidenced not only bj'his-demeanbf
before the Referee, but in the testlmony before the Referee.‘l»f
It is belleved that the Referee's diagnosis of no remose,,:tg
and therefore, no nitigation, 1s because the ReSpondent
refused to acknowledge before the Referee that he had some
excuse of a personal nature for the dereliction and commlngllcg, ;
| and the Referee's obvious de31re to read no’ remoseelntc~the
Repsondentfs insistence that the heirs‘knew of the commingling}
There.wasrnever an excuse or jastification fcr scch commiag;ing
by the Respondent. o ‘ 7 :
The record does not dieclose, but the Referee must recail,_ o
that during the‘teetiﬁony of Rabbi Irving Lehrman, thev:'
Respcndent was so distraught and ﬁpsetbthat he had to leave'
the hearing chambers ‘because of the obv1ous emotlonal trauma~'
of hearlng hls spzrltual leader defend his reputatlonA» B
(T. Dec. p. 87-95; APP. 17-25). | |
Likewise, the record reflects the cdhétanﬁ expressionscf
II ofkremcrse by the Respondent) of hisrinability to sleep;
‘his embarrassment, his chagrin, the years he has lived under1
the cloud of these proceedlngs, all of the repentant Splrlt
cf the agon;zlng‘order of the investigation, charges and ;)"

bearings (T. Jun. 1984, pp. 193-195; APP. 8-13).
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Bar.

These were believed to be mitigating circumstances in

the case of The Florida Bar v. Randolph, supra. The Court

in the Ruskin case, supra, referred tO”the*regentance of

the Respondent there. And in the Lodeoase, Sﬁpra, reference

. Here there could be ‘ho more remoseful person'than ‘the
Respondent, and such conern should be a consideration for

mitigation in this cause.

K. Determination of Dlsc1p11nary Actlon By The
Supreme Court -

The case laW'reflects that whlle the Supreme Court
will examine most carefully any dlssent from the facts found
by the Referee, it takes upon itself the determinatlon of
the disciplinary action to be taken.

In this case before the Court, many of the flndlngs of B
fact by the Referee are dlsputed and many facts of great .
importance and necessary for a determlnatlon of the,case
and particularly the question of'mitigation,,wereugbt;even
referred to in the report of the Referee. Reference wiiiar
be made to some of those matters in the next'portion of.theff
ensuinétAréoﬁent., -

The Sﬁpreme‘dourt mekes the decision as to the‘

discipline to be meted out. The Supreme Court does not have
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to accept the con¢lusions of the Referee, or hisg récommend-

ations. The Florida Bar v. scott,'l97 So.2d 518 (Fla. 1967).

In the case of The Florida Bar v. Wagner, 212 So.2d

770 (Fla. 1968), it was obvious that the findings'of fact

'by'the Referee are distinct from the'recommendations:of the

Referee»of disciplinary action to be taken. Here the f;ndlngs

’of fact in important areas are dlsputed, and under any and

all clrcumstances, the recommendatlons of the Referee are

inconsistent w1th all of the reported case law.l

I1.

THE REFEREE ERRED IN FAILING TO MAKE FINDINGS

OF FACTS ESSENTIAL TO A DETERMINATION OF THE - -
VALIDITY OF THE RECOMMENDATIONS OF DISCIPLINARY
ACTION.

A, The Referee made Flndlngs of Facts which. are not

supported by the record as follows:

'(l) Paragraph 20: There is no testimony‘that the

Respondent mlsapproprlated or converted any funds to his
v g TR :*
personal use. It isg undlsputed that al; funds’were pald

to the helrs/beneflclarles asg they requested such funds, “h;

-5 el

(2) Paragraph 22 The testlmony does net dlBCAOse o

that the Respondent adv1sed that the LnsuranceﬁprogeeQS would'
{

" be treated as estate assets and haa to be dep091ted Iﬁto the
Estate Account, but rather that said insurance funds would
be handled in the same manner as the estate funds, as fQﬁn&tV

in Paragraph 25. The disputed testimonyﬂwas thatvthe heirs
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knew the funds were being commingled by the Respondent.»-“

(3) Paragraph 25: The record does not substantlate

the suggestlon that the Respondent mlsapproprlated or converted,"

any funds, it is undisputed that the-funds were avallablevat;

~all times when requested'by the heirs.

(4) Paragraph 30: The testimony does not show any .

| conversion or appropriation of any funds by the Respondent.

(5) Parégraph 31: The testimohyvdoesnot'discioggv
in any arearthat the Respondent said'thefrhe was preclﬁaéd';ﬁ
from dlstrlbutlng any of the funds until- the estate was |
olosed. This 1s obv;ously not con51stent w1th the constant
payments to the heirs during the admlnlstratlonband their
receipt of éll funds prior to the eetéﬁe being transferredfr
by the Respondent to the successor Admlmlstrator. |

(6) Paragraph 33: The monies were® pald to the
heirs at all times that they regﬁested samev @nd»there was
no testimony of any mlsappropriatlon of converslén 0" the‘
fands. . LT L TP Ly

e e F e

‘Further, the Referee misunderstood the nature
ofitheioiVil;litigation. It not only was not “protraCted

civil litigation", but was not flled untll December 22,

_1978, and served in January 1979, some sxxteen months after -

all monies had been pald to the heirs. The Referee falls
to disclose that this lltlgatlon did not involve any eetate

funds or insurance proceeds, but only the penalty to be pald
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g by the Respondent for 1nterest,vIRS surcharge and attorney s

- fees to the successor attorney. This is acknowledqed by

'all parties, but not rec0gn1zed by the Referee.

(7) Paregraph 34: The lawsult brOught by the he;rs

- was filed in December 1978, more,than a year after the date;

_ suggested by the Recelver and did not ‘involve other than the

penalty above referred to.

(8) Paragraph 35: The monies referred to.herein_

‘had no relation to any misrepresentation and was‘deposited

~ within two weeks thereafter and never thereafter used except

e ——

to pay euch monies as the heirs desired. -

B. The recommendations of guilt by»the-Referee ereA'
contrary to the evidence in the areas referred to in thef
foregoing Paragraphb"A"; and'involve no conduct‘as,referred
to therein by the Referee. All parties have agreea-that‘
therekWaS'no damage to‘the heirs. | |

C. The reeommendations of the Referee are not.based
upon the facts elicited in the’testimony. There‘Wae no» |
evldence of any mlsapproprlatlon of any funds, all funds
:belng available at all times. This is uncontroverted.l f:f

~ The recommendetion suggests that there are no{??i
facts in mltlgatlon and that the Respondent showed no,‘

remorse. The prior recitation of facts within thls Brlef

w1th references to the Transdrfpt.of'the record and Exhlblts,.'

Lo

and the Appendix, shows clear&y that thé Reeﬁondeﬁt showed
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extreme remorse, and that the facts in‘mitigation just wene;i
not considered by thebReferee.

D. The Referee erred in not referring to or making -
reference to ot‘considering the following facts, whether in
mltlgatlon or otherW1se, presented in ev1dence' ' |

(1) The Referee makes no reference to the constant
and con31stent payments of all fundssentnusted to Respondent

made to the helrs over the entlre perlcd of the Admznastratlon.

(2) That the Respandent paad as; &»gengltx the aum B

'._(
"y 1'

of $53, 061 51, from hls personal funds, becanae nf th ke

commlngllng, thls being over and above»alL ﬁunds Whlcb{?&d

e .

been returned to ‘the helrs by September 1977.

(3) Tha't all funds had been paid to the heirs

sixteen months before the filing of the'ciVil lewsuitfend B
more than nineteen months before any complaint‘was made~te"
The Bar. |

| (4) Failed to make findings of fact that,et?ell
times the Respondent hed'acknowledged that there had been'
a commingling of funds and inadequate reéotde:

| (5) Fails to make flndlngs of fact that the helrs i

and their counsel had tw1ce ackncwledged to The Bar that l

there had been a serious misunderstanding between the heirs

and Respondent, and requesting that the Complaint be with-
drawn. |

(6) Failed to acknowledge-the undlsputed fact that
the only controversy between the partles was over the matter,
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true copy of the foregoing was
this 25th day of July, 1984, mailed to: .

"ROBERT D. RONSEBLOOM, ESQ.,
Bar Counsel -

The Florida Bar

200 South Miami Avenue
Suite 300 A : ‘

Miami, F1l. 33130-~1989.

Staff Counsel

The Florida Bar

600 Apalachee Parkway
Tallahassee, Fl. 12301-8226

“ JOHN T. BERRY, ESQ.,
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