








opinion that the three heirs, all of whom being over the age of
majority, were not responsible enough to handle their new-found
wealth. According to the Respondent, it was his avowed intention
to manage their money for them. Indeed, the Respondent testified“z
that as a result of his long-standing relationship with the

heirs' parents, he considered himself to be morally obligated and
justified to handle the estate funds and the insurance proceeds
"in any manner he deemed most appropriate". The Respondent

denied any conversation with the heirs regarding the deposit of
either estate funds or insurance proceeds into an interest bearing
account. On the contrary, the Respondent maintains that he had>ﬂw\
the heirs' implicit permission to use both the estate funds and
insurance proceeds for his own personal use. The Respondent
further maintains that at all times the heirs knew and understood
that he was using the estate funds and insurance proceeds for his
own personal use.

26. That the Respondent admits, and the Record demonstrates
beyond a doubt, that he commingled the estate funds and the
insurance proceeds with his own personal funds. By his own
admissions, and through the expert testimony of The Florida Bar's
Staff Investigator, James D. Hayes, the Record demonstrates
beyond a doubt, that during the period November 5, 1973 to April 8,
1974, the Respondent diverted EIGHTY THOUSAND, EIGHT HUNDRED
SEVENTY-FOUR DOLLARS AND FIFTEEN CENTS ($80,874.15) to his own
personal use. The undersigned Referee specifically finds that
the Respondent's actions amounted to a misappropriation and
conversion of the estate funds and the insurance proceeds.

Indeed, the Respondent admitted that, on two separate occasions,

he utilized a total of SIXTEEN THOUSAND DOLLARS ($16,000.00) of
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confidence. As a result thereof, the heirs did repose their

total trust and confidence in the Respondent. The Respondent
seized the opportunities resulting from this veneer of faith to
exercise his unbridled dominion and control over assets otherwise
not properly includable in the probate estate, i.e., the insurance
proceeds.

29. That as a result of this fiduciary relationship, the
Respondent had a duty imposed by law (and morality) to deal with
the heirs with a superlative degree of frankness and honesty, and
to act only in the best interest of the heirs, to the total
exclusion of his own personal interest.

30. That the Respondent advised the heirs that all liquid
assets and all insurance benefits were required to be deposited
into an Estate Account, notwithstanding that only the heirs were
the beneficiaries of life insurance proceeds on the life of
Florence Einbinder and therefore not probatable. The heirs
acted in reliance thereon, and in accordance with the advice
and directions of the Respondent, submitted the aforesaid sums to
him. The Respondent deposited the sums from insurance proceeds
into both the Estate Account and his Special Account. He did
not invest the sums in an interest bearing account, nor did he
deposit said sums in the heirs' names. Shortly after the estate
funds and the insurance proceeds were deposited into the Estate
Account, the Respondent withdrew the majority of these funds and
~commingled them with other funds belonging to him. As of
April 8, 1974, a mere five months after the estate had been
opened, the Respondent had actually converted and misappro-
priated EIGHTY THOUSAND, EIGHT HUNDRED SEVENTY-FOUR DOLLARS

AND FIFTEEN CENTS ($80,874.15) of these funds to his own
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personal and/or business use and advantage. All of these with-
drawals and resulting conversions were made without the knowledge,
consent, or authority of the heirs (or beneficiaries) and against
the wishes, desires, and best interests of the heirs.

31. That during the initial five months of the estate, the
Respondent distributed FOURTEEN THOUSAND, SIXTY-FIVE DOLLARS
($14,065.00) to the heirs. These distributions were made at
various times and in varying amounts, sporadically, as the
Respondent saw fit. At no time during this period did any distri-
butions to the heirs occur without an heir first requesting a
partial distribution. The balance of all other funds remained
within the use and control of the Respondent. Contrary to the
realities of the situation, the Respondent continuously reassured
the heirs that he was safely maintaining their money and that he
was precluded from distributing the remainder of the funds until
the estate was closed.

32. That as a result of the close confidential relationship
which the Respondent had developed with the heirs' family over
the many years, and as a result of the Respondent's above-discussed
representations and actions, the undersigned Referee specifically
finds that the Respondent grossly abused the heirs' confidence in
him.

33. That I specifically find the Respondent's representations
and actions to have been deceitful, untruthful, and calculated to
maintain the heirs' trust and confidence for as long a period of
time as possible. Indeed, as a result of his representations,
the Respondent was able to maintain the heirs' trust and confidence,

albeit to a lesser extent, for almost four yvears, at which time

12 of 21



the heirs determined that it was in their mutual best interests

to retain alternate, independent counsel. Although the Respondent
finally repaid the heirs all monies previously misappropriated

and converted by him, to include successor-attorney's fes, it is
patently obvious to the undersigned Referee that the Respondent
did not lend his full coopefation to successor-counsel or the
Probate Court, and that he continued to conduct himself in a
manner inconsistent with the highest goals of the legal profession.
Rather than admit his incompetence, ineptitude, and what can only
be characterized as deceptive actions, the Respondent engaged the
heirs in protracted civil litigation. 1In this regard, it is my
specific finding that the Respondent's attitude, actions, and
strategy reflected disfavorably upon himself and the profession,
and greatly detracts from the Respondent's contention that he is

an ethical practitioner.

AS TO COUNT IITI:

34, That as discussed in Count II, above, during or about
the latter part of 1977, the heirs became dissatisfied and suspi-
cious of the Respondent's administration of the estate and brought
an action for an Accounting in the Probate Division of the Circuit
Court of the Eleventh Judicial Circuit, in and for Dade County,
Florida.

35. That incidental to this litigation, or or about
September 7, 1977, the Respondent was deposed under oath for the
purpose of ascertaining the true financial status of the estate.
During the course of this deposition, the Respondent was queried
as to the then present balance of the Estate Account. The Respondent

testified under oath that the then present balance of the Estate
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Account was TWENTY-THREE THOUSAND, TWO HUNDRED THIRTY DOLLARS AND
THIRTY-FOUR CENTS ($23,230.34). 1In fact, two days prior to the
taking of this deposition, the balance of the Estate Account was
FIVE HUNDRED EIGHTY DOLLARS AND THIRTY-FOUR CENTS ($580.34); that

one day prior to the deposition the Respondent withdrew TWENTY-
TWO THOUSAND SIX HUNDRED FIFTY DOLLARS ($22,650.00) from his
Special Account and deposited this sum into the Estate Account;
and, that immediately subsequent to the taking of this deposition,
the Respondent withdrew said TWENTY-TWO THOUSAND, SIX HUNDRED
FIFTY DOLLARS ($22;650.00) from the Estate Account, leaving an
actual balance of FIVE HUNDRED EIGHTY DOLLARS AND THIRTY-FOUR
CENTS ($580.34).

36; That although The Florida Bar and the Respondent have
stipulated that the Respondent later redeposited TWENTY-FIVE
THOUSAND DOLLARS ($25,000;00) into the Estate Account, and that
this money was used for the purpose of paying the heirs, the
undersigned Referee can only conclude that the Respondent's
representations and actions were calculated to confuse and deceive
the heirs, that his representations and actions were deceitful
and inconsistent with the highest goals of the profession, and
that the Respondent's representations and actions fell far below
the minimally acceptable standards of the profession. It is the
further opinion of the undersigned Referee that this particular
course of conduct militates against the Respondent's professed

good-faith in the cause sub judice.

AS TO COUNT 1IV:

37. That the Respondent freely admits to violating Article

XI, Rule 11.02(4) (b) of the Integration Rule of The Florida Bar,
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and the Bylaws thereto, by failing to maintain and preserve the
records of all bank accounts or other records pertaining to the
funds and property of a client.

38. That of greater concern to the undersigned Referee is
the manner in which the Respondent violated this provision of the
Integration Rule. A close examination of the Estate Account
checkbook reflects a disturbing course of conduct on the part of
the Respondent. It would appear that whenever the Respondent had
drafted a check on the Estate Account to satisfy legitimate
estate purposes, such checks would be drafted in a sequentially-
numbered manner from the front of the checkbook. However, during
the initial five months of the estate, the Respondent drafted
many checks made payable either to himself or to cash. These
checks were generally "unnumbered" and, therefore not easily
identifiable or amenable to reconstructive audit. In this regard,
many checks were drafted from the rear of the Estate Account
checkbook; the remaining check stubs are "unnumbered" and do not
reflect either the amount of the check or the purpose for which
it was intended. Based on the Respondent's testimony, his admis-
sions, and his demonstrated course of conduct throughout the
entire estate matter, the undersigned Referee is compelled to
conclude that the Respondent's failure to maintain proper records
served to conceal his true actions and his wrongful use of Estate

funds and insurance proceeds.

ITI. RECOMMENDATION AS TO WHETHER OR NOT RESPONDENT SHOULD

BE FOUND GUILTY: Based upon the foregoing findings, all of which

having been supported by at least clear and convincing evidence,

and in most instances evidence beyond any reasonable doubt, the
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undersigned Referee makes the following recommendations as to

guilt or innocence.

AS TO COUNT I

I recommend that the Respondent be found guilty and specifi-
cally that he be found guilty of the following violations of his
oath as an attorney, the Integration Rule of The Florida Bar, and
the Disciplinary Rules of the Code of Professional Responsibility,
to wit: Article XI, Rule 11.02(4), Integration Rule of The
Florida Bar, by misappropriating and converting funds entrusted
to him for a purpose other than that for which they were intended;
Disciplinary Rules 1-102(A) (3), engaging in illegal conduct
involving moral turpitude; Disciplinary Rule 1-102(A) (4), engaging
in conduct involving dishonesty, fraud, deceit, and misrepresenta-
tion; Disciplinary Rule 1-102(A) (5), engaging in conduct that is
prejudicial to the administration of justice; Disciplinary Rule
1-102(A) (6), engaging in any other conduct that adversely reflects
on his fitness to practice law; Disciplinary Rule 6-101(A) (3),
neglecting a legal matter entrusted to him; Disciplinary Rule 7-
101(a) (1), intentionally failing to seek the lawful objectives of
his client; Disciplinary Rule 7-101(A) (2), intentionally failing
to carry out a contract of employment entered into with clients
for professional services; Disciplinary Rule 7-101(2) (3), inten-
tionally prejudicing and damaging his clients during the course
of the professional relationship; Disciplinary Rule 7-102(Aa) (8),
knowingly engaging in other illegal conduct or conduct contrary
to a Disciplinary Rule; Disciplinary Rule 9-102(A), failing to
deposit entrusted funds into a bank account where no funds included

therein belong to the Respondent; Disciplinary Rule 9-102(B) (1),
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failing to properly notify the heirs of the receipt of funds
belonging to the Estate; and Disciplinary Rule 9-102(B) (3),
failing to maintain complete records of all funds coming into his
possession and failing to render appropriate accounts to the

heirs regarding same.

AS TO COUNT II

I recommend that the Respondent be found guilty and specifi-
cally be found guilty of the following violations of his ocath as
an attorney, the Integration Rule of The Florida Bar, and the
Disciplinary Rules of the Code of Professional Responsibility, to
wit: Disciplinary Rules 1-102(A) (3), by engaging in illegal
conduct involving moral turpitude; Disciplinary Rule 1-102(A) (4),
by engaging in conduct involving dishonesty, fraud, deceit and
misrepresentation; Disciplinary Rule 1-102(A) (5), by engaging in
conduct prejudicial to the administration of justice; and Disci-
plinary Rule 1-102(A) (6), by engaging in conduct that adversely

reflects on his fitness to practice law.

AS TO COUNT ITI

I recommend that the Respondent be found guilty and specifi-
cally be found guilty of the following violations of his oath as
an attorney, the Integration Rule of The Florida Bar, and the
Disciplinary Rules of the Code of Professional Responsibility, to
wit: Disciplinary Rule 1-102(a) (3), by engaging in illegal
conduct involving moral turpitude; Disciplinary Rule 1-102(A) (4),
by engaging in conduct involving dishonesty, fraud, deceit, and
misrepresentation; Disciplinary Rule 1-102(A) (5), by engaging in
conduct prejudicial to the administration of justice; and Disci-
plinary Rule 1-102(A) (6), by engaging in conduct that adversely

reflects on his fitness to practice law.
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AS TO COUNT IV

I recommend that the Respondent be found guilty and specifi-
cally be found guilty of the following violations of his oath as
an attorney, the Integration Rule of The Florida Bar, and the
Disciplinary Rules of the Code of Professional Responsibility, to
wit: Article XI, Rule 11.02(4) (b), Integration Rule of The
Florida Bar, by failing to maintain and preserve the records of
all bank accounts or other records pertaining to the funds or
property of a client for a period of not less than six (6) years
subsequent to the last transaction pertaining to same.

IV. RECOMMENDATION AS TO DISCIPLINARY MEASURES TO BE APPLIED:

I recommend that the Respondent, Burnett Roth, be disbarred
from the practice of law in the State of Florida.

This decision was not done in haste, but with grave slow
deliberate reflection. Burnett Roth is a senior member of The
Bar. He has devoted countless hours to his philanthropic causes.
He has produced Judges and a Rabbi to extol his virtue and honesty.
Yet the facts are clear as crystal: Burnett Roth misused and
misappropriated clients' funds: a capital offense for an attorney.

Burnett Roth wants this Referee to believe that he had
permission to use these funds. That position is ludicrous.
Heirs do not ask for their own money and receive it piece-meal if
they know it was theirs. Why would Burnett Roth deposit personal
money into an estate account the day before his deposition and
remove it the day after? The Respondent, Burnett Roth, was not
truthful with this Referee or more important with the heirs.

I find no merit in his benevolent guardian theory.

There are no facts in mitigation. Further the Respondent,
Burnett Roth, shows absolutely no remorse.

The end result is that Burnett Roth is guilty as charged and

stands convicted without benefit of mitgation or remorse.
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V. PERSONAL HISTORY AND PAST DISCIPLINARY RECORD: After entering

findings of guilt as enumerated in Section III, above, and prior
to entering the recommendation for discipline as contained in
Section IV, above, the undersigned Referee has considered the
following personal history and prior disciplinary record of the

Respondent, to wit:

Age: 71

Date admitted to The Florida Bar: June 13, 1934
Prior disciplinary convictions and disciplinary
measures imposed therein: None

Other personal data: The Respondent has been a
member of The Florida Bar for almost 50 years.
The Respondent has performed significant pro bono
work and he has volunteered his services to many
worthwhile charitable organizations and causes.
The Respondent enjoyed a long-term marriage, which
ended with his wife's passing in 1979.

VI. MITIGATION: The undersigned Referee notes that aside from

the instant cause, the Respondent has never been the subject of
disciplinary proceedings during his almost fifty years as a
member of The Florida Bar. However, a person of the Respondent's
maturity, experience, and expertise should never have permitted
this situation to have perpetuated itself. Respondent's unex-
plained failure in this regard does not reflect favorably upon
his sense of ethics; nor does it favorably reflect upon his
respect for the dignity of the legal process or the profession.
The Respondent did not suffer from an alcohol, a drug, or a
gambling addiction. He did not suffer from serious illness, nor

did he undergo psychiatric care during this period of time.
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On the one hand he claims that he perceived his function to be
that of a "guardian angel"; on the other hand, he admits to using
the heirs' funds for his own personal purposes. The Respondent
claims that he had the heirs' permission to use these funds and I
have already found that he did not have this authority. There is
nothing in the Record that would even allow the Respondent to
reasonably believe that he was so empowered. There is absolutely
no excuse for his actions. Although the Respondent has returned
all of the funds to the heirs, I do not consider this restoration
to the status quo as an element of mitigation. Rather, it is a
factor to be considered at a much later date should the Respondent
elect to reapply for membership in The Florida Bar. Having heard
all of the testimony and having reviewed all of the evidence, I

specifically find a complete absence of any mitigation whatsoever.

VII. STATEMENT OF COSTS AND MANNER IN WHICH COSTS SHOULD BE

TAXED: The undersigned Referee finds the following costs were

reasonably incurred by The Florida Bar, to wit:

Administrative Costs at Grievance Committee Level
Pursuant to Article XI, Rule 11.06(9) (a) (5) of the
Integration Rule of The Florida Bar ....ccccceeee $150.00

Administrative Costs at Referee Level
Pursuant to Article XI, Rule 11.06(9) (a) (5) of the

Integration Rule of The Florida Bar....ceeeececas $150.00
Investigative Costs & Related ExpensesS.......... . $8,102.24
Court Reporter Costs (Excluding hearing

of January 6, 1984)...... ceecaceetecctsssaene ee.. $2,591.23
Court Report Costs; Hearing of January 6, 1984... 1214~
Out of State Witness Travel Costs................ $256.00

TOTAL ITEMIZED COSTS:.eeue.n.. e 12 4Y65.47
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It is apparent that other costs have or may be incurred. It is
recommended that all such costs and expenses, together with the

foregoing itemized costs, be charged to the Respondent.

It is further recommended that interest at the rate of 12%
per annum should be assessed against Respondent should all costs
not be paid within thirty (30) days of the entry of the Supreme

Court's Order.

Dated this ﬂ day of APLIL , 1984.

Ot b\ al =

PAUL M. MARKO, III, REFEREE
Circuit Court Judge
Duly Appointed Referee

" CERTIFICATE OF SERVICE

I HEREBY CERTIFY that the original Report of Referee and the
Record in this matter have been forwarded to the Clerk of the
Supreme Court; and that true and correct copies of the Report of
Referee and the Record have been provided to Robert D. Rosenbloom,
Esquire, Bar Counsel, The Florida Bar, 200 S. Miami Ave., Suite
300A, Miami, FL 33130-1989, Harvie S. Duval, Esquire, Réspondent's
Counsel, 1680 NE 135th Street, P.O. Box 610488, North Miami, FL
33161; and to John T. Berry, Esquire, Staff Counsel of The Florida
Bar, at 600 Apalachee Parkway, Tallahassee, FL 32301-8226, this

"rday of HPLE , 1984,

w@é’?

PAUL M. MARKO, III, REFEREE
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