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I 

STATEMENT OF THE FACTS 

Petitioners, George R. Albrecht and C. G. Schindler, Jr., 

were owners of coastal property in Pinellas County, Florida, 300 

feet of which had been lost by erosion between 1943 and 1974. 

As the title to that portion of the land which had become 

submerged through erosion revested in the State of Florida, 

petitioners' predecessors in title bought the submerged portion 

of their land from the Trustees of the Internal Improvement Fund 

of the State of Florida for $925.00. 

In 1974, they applied to the Board of County Commissioners 

of Pinellas County, sitting as the Pinellas County Water and 

Navigation Control Authority, for permission to fill and bulk- 

head their land to its original size. The Board approved the 

application subject to the approval of the Board of Trustees 

of the Internal Improvement Trust Fund. 

Petitioners then applied to the Department of Pollution 

Control for water quality certification. However, that depart- 

ment denied their application. As a result, they filed a 

petition for review, and pursuant to a reorganization of the 

state environmental agencies, their application was transferred 

to the Department of Environmental Regulation. Following a 

hearing, the hearing officer issued a recommended order affirm- 

in5 the denial. The Secretary of the Department of Environmental 

~egulation adopted the recommended order, and the ~oard of 

@ Trustees of the Internal Improvement Trust ~ u n d  affirmed it. 



P e t i t i o n e r s  sough t  j u d i c i a l  review o f  t h a t  Order i n  t h e  F i r s t  

D i s t r i c t  Cour t  of  Appeal pu r suan t  t o  S e c t i o n  120.68, F l o r i d a  S t a t u t e s  

(1975) .  The Cour t  den i ed  t h e i r  p e t i t i o n  i n  a n  o p i n i o n  i s s u e d  on 

January  30, 1978. A lb rech t  v. Department o f  Environmental  Regu l a t i on ,  

353 So.2d 883 (F la .  1st DCA 1978 ) ,  cer t .  den. 359 So.2d 1210 (F l a .  

1978) .  

P e t i t i o n e r s  t h e n  f i l e d  t h e  i n s t a n t  s u i t  i n  t h e  C i r c u i t  Cour t  

o f  P i n e l l a s  County a g a i n s t  t h e  S t a t e  o f  F l o r i d a  and s e v e r a l  s t a t e  

agenc i e s  a l l e g i n g  t h a t  by v i r t u e  o f  t h e  a d m i n i s t r a t i v e  a c t i o n  r e c i t e d  

above t h e y  had been unable  t o  p u t  t h e i r  p r o p e r t y  t o  any use  and t h a t  

i t s  f a i r  market  v a l u e  had been g r e a t l y  d imin i shed .  The Complaint 

r e q u e s t e d  t h a t  t h e  c o u r t  d e c l a r e  t h e  p r o p e r t y  t o  have been t h e  

s u b j e c t  o f  i n v e r s e  condemnation and f i x  an  amount o f  compensat ion 

t o  be p a i d  a p p e l l a n t s  a s  a  r e s u l t  of  t h e  t a k i n g .  The t r i a l  c o u r t  

e n t e r e d  judgment on t h e  p l e a d i n g s  a g a i n s t  t h e  P e t i t i o n e r s .  

The Second D i s t r i c t  Cour t  o f  Appeals a f f i r m e d  t h e  judgment 

o f  t h e  t r i a l  c o u r t  h o l d i n g  t h a t  P e t i t i o n e r s '  i n v e r s e  condemnation 

a c t i o n  was b a r r e d  by res j u d i c a t a .  A lb r ech t  v.  S t a t e ,  So. 2d 

, 2nd D i s t  Case No. 79-2234. Opinion f i l e d  March 25, 1981, 

r e h e a r i n g  den ied  D e c .  11, 1981 ( O t t .  D i s s e n t i n g ) .  



THE SUPREME COURT OF FLORIDA HAS ACCEPTED JURISDICTION 
I N  A CASE FACTUALLY SIMILAR TO THE PRESENT CASE 

A t  l e a s t  two o f  t h e  same p o i n t s  o f  law i n v o l v e d  i n  t h e  i n s t a n t  

c a s e  w e r e  i n v o l v e d  i n  v .  

Board o f  T r u s t e e s  o f  t h e  I n t e r n a l  Improvement T r u s t  Fund, 400 So.2d 

66 ( F l a .  1st DCA 1 9 8 1 ) ,  P e t i t i o n  f o r  Review g r a n t e d  January  1 3 ,  1982,  

Case No. 61,027. 

A m a j o r i t y  o f  t h e  F i r s t  D i s t r i c t  n o t e d  t h a t  t h e  i n s t a n t  c a s e  

was " remarkably  l i k e  t h i s  one ,  end ing  i n  t h e  same r e s u l t . "  Key Haven 

A s s o c i a t e d  E n t e r p r i s e s ,  I n c .  v .  Board o f  T r u s t e e s  o f  t h e  I n t e r n a l  

Improvement T r u s t  Fund, s u p r a  a t  page 70. The F i r s t  D i s t r i c t  i n  

Key Haven q u o t e d  A l b r e c h t  v.  S t a t e ,  So. 2d ( F l a .  2nd DCA 

1981)  and C o u l t e r  v.  Davin, 373 So. 2d 423 ( F l a .  2nd DCA 1979)  w i t h  

a p p r o v a l .  A copy o f  t h e  J u r i s d i c t i o n a l  B r i e f  o f  t h e  P e t i t i o n e r  

f i l e d  i n  Key Haven i s  c o n t a i n e d  i n  t h e  Appendix and i s  i n c o r p o r a t e d  

h e r e i n  by r e f e r e n c e .  

I n  Key Haven, between 1961  and 1968,  t h e  T r u s t e e s  o f  t h e  I n t e r n a l  

Improvement T r u s t  Fund s o l d  Key Haven's  p r e s i d e n t  and p r e d e c e s s o r  

i n  t i t l e  185 a c r e s  o f  submerged s h a l l o w  f l a t  l a n d s  i n  t h e  Keys o f  

Monroe County f o r  a  p r i c e  o f  $300.00 p e r  a c r e .  I n  1972, Key Haven 

a p p l i e d  t o  t h e  t r u s t e e s  f o r  a  p e r m i t  t o  d redge  and f i l l .  I n  A p r i l  

of  1976,  t h e  Department o f  Environmenta l  R e g u l a t i o n  n o t i f i e d  Key 

Haven o f  i t s  i n t e n t  t o  deny t h e  p e r m i t .  

A f t e r  a  formal  h e a r i n g ,  t h e  a d m i n i s t r a t i v e  h e a r i n g  o f f i c e r  

e n t e r e d  a n  o r d e r  recommending d e n i a l  o f  t h e  p e r m i t .  

The Department o f  Environmenta l  R e g u l a t i o n  adop ted  t h e  recommended 

o r d e r  w i t h  l i t t l e  change. Key Haven d i d  n o t  a p p e a l  t h i s  o r d e r  w i t h i n  

t h e  a d m i n i s t r a t i v e  p r o c e s s .  



a Rather ,  Key Haven f i l e d  an  a c t i o n  f o r  i n v e r s e  condemnation i n  

t h e  c i r c u i t  c o u r t  a l l e g i n g  t h a t  t h e  T r u s t e e s  of  t h e  I n t e r n a l  Improve- 

ment Fund s o l d  Key Haven's p r edeces so r  t h e  submerged f l a t  l a n d s  

knowing and i n t e n d i n g  t h a t  he  would d redge  and f i l l  t o  c r e a t e  c a n a l  

f r o n t  l o t s ,  and t h e  Department o f  Environmental  R e g u l a t i o n ' s  d e n i a l  

o f  t h e  pe rmi t  u n c o n s t i t u t i o n a l l y  p reven ted  a l l  u s e  o f  t h e  p r o p e r t y  

and c o n s t i t u t e d  a  t a k i n g  f o r  which compensat ion was payable .  

The c i r c u i t  c o u r t  d i smi s sed  Key Haven's compla in t  f o r  f a i l u r e  

t o  exhaus t  i t s  a d m i n i s t r a t i v e  remedies .  

One i s s u e  i n  Key Haven, a s  i n  t h e  p r e s e n t  c a s e ,  i s  whether  o r  

n o t  t h e  r a i s i n g  of  c o n s t i t u t i o n a l  i s s u e s  i n  a d m i n i s t r a t i v e  p roceed ings  

! i s  a  mandatory s u b s t i t u t e  f o r  t h e  r i g h t  t o  f i l e  an  i n v e r s e  condem- 

1 n a t i o n  a c t i o n  i n  t h e  c i r c u i t  c o u r t .  

Another i s s u e  c e n t r a l  t o  bo th  Key Haven and t h e  i n s t a n t  case 

i s  whe ther  t h e  S t a t e  o f  F l o r i d a ,  by d e n i a l  o f  t h e  p e t i t i o n s  t o  

bulkhead and f i l l  submerged l a n d s ,  h a s  den i ed  the p e t i t i o n e r s  t h e  

r i g h t  t o  u se  t h o s e  l a n d s  i n  t h e  o n l y  way i n  which p r i v a t e  ownership  

c o u l d  be  o f  any v a l u e ,  t h e r e b y  r e n d e r i n g  t h e s e  l a n d s  t o t a l l y  u s e l e s s .  

Th i s  r u l i n g  d i r e c t l y  and e x p r e s s l y  c o n f l i c t s  w i t h  Askew v. Gables- 

By-The-Sea, I n c . ,  3 3 3  So.2d 5 6 ,  61  (F l a .  1st DCA 1 9 7 6 )  and Zabel  v. 

3 7 6  ( F l a .  1965 ) .  

P e t i t i o n e r s '  case i s  even more compel l ing  t h a n  Key Haven, f o r  

P e t i t i o n e r s  f u l l y  exhaus ted  t h e i r  a d m i n i s t r a t i v e  and j u d i c i a l  

remedies  w i t h i n  Chap te r  120. A l b r e c h t  v. Department o f  Environmental  

~ e g u l a t i o n ,  s u p r a .  



I n  t h e  i n s t a n t  c a s e ,  t h e  Second D i s t r i c t .  f o l l owina  C o u l t e r  v  

Davin, s u p r a ,  h e l d  t h a t  p e t i t i o n e r s  cou ld  have argued t h e  q u e s t i o n  

of  whether t h e  o r d e r  of  t h e  Department o f  Environmental  Regula t ion  

c o n s t i t u t e d  a  t a k i n g  o f  t h e i r  p r o p e r t y  i n  t h e  p roceed ings  b e f o r e  

t h e  F i r s t  D i s t r i c t  Cour t  o f  Appeals.  A lb rech t  v .  S t a t e ,  So. 2d 

(F l a .  2nd DCA 1981) .  The Court  r u l e d  t h a t  t h e  d o c t r i n e  o f  

res j u d i c a t a  b a r r e d  t h e  p e t i t i o n e r s  from b r i n g i n g  an a c t i o n  i n  

i n v e r s e  condemnation i n  t h e  c i r c u i t  c o u r t .  

The Second D i s t r i c t  r u l e d  t h a t  i n  t h e i r  p r ev ious  appea l  t o  t h e  

F i r s t  D i s t r i c t ,  t h e  p e t i t i o n e r s  should  have s imul taneous ly  cha l l enged  

t h e  d e n i a l  o f  t h e i r  pe rmi t  t o  f i l l  and bulkhead t h e i r  l a n d  and should  

have brought  an  a c t i o n  f o r  i n v e r s e  condemnation i n  t h e  F i r s t  D i s t r i c t ,  

de novo. -- 

I m p l i c i t  i n  t h i s  ho ld ing  i s  t h e  assumption t h a t  a  t a k i n g  i s  

p e r  s e  u n c o n s t i t u t i o n a l .  The ho ld ing  o f  t h e  Second D i s t r i c t  

c o n f l i c t s  w i th  t h i s  C o u r t ' s  r e c e n t  r u l i n g  i n  Graham v. Estuary 

P r o p e r t i e s ,  I n c . ,  399 So. 2d 1374, 1381 (F l a .  1981) .  A s  Judge O t t  

opined i n  h i s  o p i n i o n  d i s s e n t i n g  from t h e  m a j o r i t y  i n  t h e  i n s t a n t  

c a s e  : 

"My b r e t h r e n ,  bo th  i n  t h i s  c o u r t  and i n  f i r s t  d i s t r i c t ,  
e v i d e n t l y  conclude t h a t  proof t h a t  t h e  d e n i a l  o f  a  f i l l  
pe rmi t  would e f f e c t  a  t a k i n g  would compel g r a n t i n g  o f  
t h e  permi t .  To t h e  c o n t r a r y .  Proof t h a t  d e n i a l  of  a  
pe rmi t  e f f e c t e d  a  t a k i n g  would compel an  award o f  compen- 
s a t i o n ,  and f a i l u r e  t o  do s o  would be r e v e r s i b l e  e r r o r  
under t h e  f i f t h  amendment o f  t h e  Fede ra l  C o n s t i t u t i o n  and 
a r t i c l e  X ,  s e c t i o n  6 ,  o f  t h e  F l o r i d a  C o n s t i t u t i o n .  Th i s  
c a s e  merely c a l l s  f o r  a  de t e rmina t i on  o f  where and when 
t h e  demand f o r  compensation can be  e n t e r t a i n e d .  A r t i c l e  
I V ,  s e c t i o n  6 ,  o f  t h e  F l o r i d a  C o n s t i t u t i o n  s u p p l i e s  t h e  
answer t o  t h e  f i r s t  q u e s t i o n :  t h e  c i r c u i t  c o u r t . "  



ARGUMENT 

THE PRESENT DECISION I S  I N  EXPRESS AND DXRECT 
CONFLICT WITH THOSE CASES HOLDING THAT ADJIINIS- 
TRATIVE PROCEEDINGS WHICH DEPRIVE A PARTY OF 
ANY REASONABLE USE OF HIS PROPERTY DO NOT ACT 
TO DENY THE OPPORTUNITY TO LATER LITIGATE THE 
LSSUE OF INVERSE CONDEMNATION. 

The i n s t a n t  c a s e  d i r e c t l y  and e x p r e s s l y  c o n f l i c t s  w i t h  Dade 

County v. Yllmbo, S.A., 348 So.2d 392, 395 (F l a .  3rd  DCA 1977)., 

and Bama v. Me t ropo l i t an  Dade County, 349 ~ 0 . 2 d  

207, 209 (F l a .  3 rd  DCA 1977) .  

Yurnbo, S.A. p e t i t i o n e d  Dade County Commission f o r  r e zon ing  

t o  b u i l d  a  new t y p e  o f  h a b i t a t ,  i n c l u d i n g  townhouses, apar tments  

and b u s i n e s s e s .  The County Commission den i ed  t h e  a p p l i c a t i ~ n  f ~ r  

r e zon ing  and Yumbo f i l e d  a p e t i t i o n  f o r  w r i t  o f  c e r t i o r a r i  t o  t h e  

C i r c u i t  Couxt of  t h e  E leven th  J u d i c i a l  C i r c u i t .  

The C i x c u i t  Cour t  g r a n t e d  t h e  p e t i t i o n  f o r  c e r t i o r a r i  and 

d i r e c t e d  t h e  county  t o  g r a n t  t h e  rezon ing .  The t r i a l  c o u r t  a l s o  

r u l e d  t h a t  t h e  zoning resolution c r e a t e d  an  a v i g a t i o n a l  easement 

and a  t a k i n g  o f  r e a l  p r o p e r t y .  

The Thi rd  D i s t r i c t  r e v e r s e d ,  h o l d i n g  t h a t  t h e  t r i a l  c o u r t ' s  

f i n d i n g  t h a t  t h e  o rd inance  i n  q u e s t i o n  c r e a t e d  an  a v i g a t i o n a l  

easement and t a k i n g  of r e a l  p r o p e r t y  was e r roneous .  However, t h e  

c o u r t  h e l d  a t  page 395: 

"Our h o l d i n g  h e r e i n  i s  l i m i t e d  o n l y  t o  t h e  d e c i s i o n  o f  
t h e  County t o  deny t h e  a p p e l l e e ' s  r e q u e s t  f o r  r e s i d e n t i a l  
zoning.  I t  shou ld  n o t  be cons t rued  t o  deny t h e  a p p e l l e e  
r e l i e f  by way o f  i n v e r s e  condemnation o r  o t h e r w i s e ,  i f  
t h e  County (by i t s  zon ing  p r a c t i c e )  d e p r i v e s  t h e  a p p e l l e e  
o f  any  r e a s o n a b l e  u s e  o f  his p rope r ty .  Compare Kasser  v. 
Dade County, 344 So.2d 928 ( F l a .  4 t h  DCA 1977) ." 



a The Third D i s t r i c t  c l e a r l y  i n d i c a t e d  i n  Yumbo t h a t  whi le  

t h e  t r i a l  c o u r t ' s  g r a n t  of t h e  rezoning and f i n d i n g  t h a t  t h e r e  had 

been a  t a k i n g  of r e a l  p roper ty  was erroneous,  t h e  d e c i s i o n  app l i ed  

only t o  Yumbo's r e q u e s t  f o r  rezoning.  The Third ~ i s t r i c t  e x p l i c i t l y  

he ld  t h a t  t h e  d e c i s i o n  was n o t  t o  be cons t rued  t o  ba r  a  subsequent 

i n v e r s e  condemnation a c t i o n  by Yumbo i f  t h e  county zoning p r a c t i c e  

depr ived Yumbo of  any reasonable  use  of i t s  proper ty .  

Bama I n v e s t o r s ,  Inc .  v. Metropolitan!, supra ,  was 

another  zoning case .  Bama I n v e s t o r s '  a p p l i c a t i o n  f o r  a  more l i b e r a l  

zoning c l a s s i f i c a t i o n  was denied by t h e  Dade County Commission. 

A f t e r  exhaus t ing  t h e i r  a d m i n i s t r a t i v e  remedy, Bama Inves to r s  f i l e d  

a  complaint  f o r  i n j u n c t i v e  r e l i e f  seek ing  t o  e n j o i n  t h e  county from 

en fo rc ing  t h e  rezoning ordinance which r e s t r i c t e d  t h e  use  of t h e i r  

p roper ty .  The complaint  f u r t h e r  provided t h a t  t h e  p r e s e n t  zoning 

ordinance was c o n f i s c a t o r y  and c o n s t i t u t e d  a  t a k i n g  of t h e i r  

p roper ty  wi thout  due process  of  law. 

Dade County f i l e d  a  motion t o  d i smiss  t h e  complaint  on t h e  

ground t h a t  c e r t i o r a r i  was t h e  on ly  proper  remedy f o r  review of  t h e  

County Commission's r e s o l u t i o n  denying t h e  reques ted  zoning change. 

The t r i a l  c o u r t  d ismissed t h e  complaint  w i th  p r e j u d i c e  f o r  l ack  of 

, i s d i c t i o n  of  t h e  s u b j e c t  ma t t e r .  

The Third D i s t r i c t  r eve r sed ,  ho ld ing  a t  page 209:  

"Fur the r ,  t h e  holding t h a t  Sec t ion  33-316, Code of  Metro- 
p o l i t a n  Dade County, p r e s c r i b e s  t h e  s o l e  o r  exc lus ive  
method ( c e r t i o r a r i )  whereby a person who has  been aggrieved 
by a  d e c i s i o n  of t h e  county commission i n  a c t i o n s  taken  by 
t h e  commission r e l a t i n g  t o  zoning ma t t e r s  may t a k e  an 
appea l  is  r e f e r r i n g ,  i n  essence ,  t o  t h e  passage of zoning 
r e s o l u t i o n s  by t h e  c o m i s s i o n  which an adverse ly  a f f e c t e d  



p r o p e r t y  owner i s  s e e k i n g  t o  c h a l l e n g e .  Th i s  ho ld ing ,  
however, was never  i n t ended  t o  i n c l u d e  a c t i o n s  which 
c h a l l e n g e  t h e  c o n s t i t u t i o n a l  v a l i d i t y  o f  a  zoning o rd inance  
a s  a p p l i e d  t o  o n e ' s  p r o p e r t y  on t h e  grounds t h a t  t h e  
o rd inance  t o t a l l y  d e n i e s  t o  an  owner any r ea sonab l e  u se  o f  
h i s  ( o r  h e r )  p r o p e r t y  i n  t h a t  it i s  c o n f i s c a t o r y  arid amounts 
t o  a  t a k i n g  w i t h o u t  compensat ion.  For t h e  r i g h t  t o  make a  
r e a s o n a b l e  u se  o f  p r o p e r t y  i s  fundamental  and c o n s t i t u t i o n a l l y  
p r o t e c t e d  under t h e  F i f t h  Amendment t o  t h e  United S t a t e s  
C o n s t i t u t i o n  and A r t i c l e  I ,  S e c t i o n  9 ,  of  t h e  F l o r i d a  
C o n s t i t u t i o n .  When t h i s  c o n s t i t u t i o n a l  r i g h t  i s  i n t e r f e r e d  
w i th  through a  zoning o rd inance  which d e p r i v e s  an  i n d i v i d u a l  
of  any r e a s o n a b l e  u se  o f  h i s  ( o r  h e r )  p r o p e r t y  t o  t h e  e x t e n t  
t h a t  t h e  o rd inance  becomes c o n f i s c a t o r y  i n  n a t u r e  and amounts 
t o  a  t a k i n g  w i t h o u t  compensat ion,  t h a t  i n d i v i d u a l ,  a f t e r  
e x h a u s t i n g  a d m i n i s t r a t i v e  remedies ,  canno t  be  p r ec luded  
from i n s t i t u t i n g  an  e q u i t a b l e  s u i t  s e e k i n g  t o  e n j o i n  t h e  
enforcement  of  t h e  zoning o rd inance  a s  a p p l i e s  t o  h i s  ( o r  h e r )  
p r o p e r t y  and t h e  l o c a l  governmental  a u t h o r i t y  from i n f r i n g i n g  
upon h i s  c o n s t i t u t i o n a l l y  p r o t e c t e d  p r o p e r t y  r i g h t s . "  

The m a j o r i t y ' s  h o l d i n g  h e r e i n  -- t h a t  P e t i t i o n e r s  cou ld  have 

b rought  an  a c t i o n  f o r  i n v e r s e  condemnation i n  t h e  d i s t r i c t  c o u r t  

a o f  appea l  and t h a t  t h e  d i s t r i c t  c o u r t  cou ld  have de te rmined  de  novo 
- 

whether  o r  n o t  t h e r e  had been a  t a k i n g  w i t h o u t  j u s t  compensat ion 

undermines t h e  d i s t i n c t i o n  between n i s i  p r i u s  and a p p e l l a t e  j u r i s -  

d i c t i o n  and c o n f l i c t s  w i t h  S t a t e  Ex. R e l .  ~ a t k i n s  v. Fernandez,  

106 F l a .  779, 1 4 3  So. 638 (F l a .  1932) .  

A s  t h e  Th i rd  D i s t r i c t  h e l d  i n  S t a t e  Ex. R e l .  Rena ld i  v.  

Sandstrom, 276 So.2d 109,  111 (F l a .  3 rd  DCA 1 9 7 3 ) ,  c i t i n g  Watkins 

w i t h  approva l  : 

" 'Whi le  w e  ho ld  t h a t  t h e  r e l a t o r  b rought  t h e  p rope r  a c t i o n  
... w e  t h i n k  t h a t  t h e r e  a r e  p a t e n t  r e a sons  why w e  shou ld  
n o t  r e t a i n  j u r i s d i c t i o n  o f  t h e  cause .  I n  t h e  f i r s t  p l a c e ,  
t h e  c i r c u i t  c o u r t  ha s  c o o r d i n a t e  j u r i s d i c t i o n  w i t h  t h i s  
c o u r t  t o  g r a n t  t h e  w r i t ,  t h e  i s s u e s  a r e  such t h a t  t e s t imony  
w i l l  have t o  be  t a k e n  ... and ... [ T l h i s  c o u r t  ... has  no 
f a c i l i t i e s  f o r  t a k i n g  t es t imony .  I t  was never  i n t ended  
t h a t  it perform t h e  f u n c t i o n  o f  a  n i s i  p r i u s  c o u r t ;  t h i s  
be ing  p e c u l i a r l y  w i t h i n  t h e  p rov ince  o f  t h e  c i r c u i t  c o u r t .  
I f  w e  t a k e  o r i g i n a l  j u r i s d i c t i o n  i n  t h i s  c o n t e s t ,  o t h e r  
m a t t e r s  o f  s i m i l a r  c h a r a c t e r  w i l l  p r e s s  us f o r  a t t e n t i o n  
t o  such an  e x t e n t  t h a t  t h e  a p p e l l a t e  work w i l l  be  ve ry  
much de l ayed . '  



Moreover, o u r  t a k i n g  o f  j u r i s d i c t i o n  might  w e l l  r e s u l t  i n  
t h e  need f o r  t h e  c o u r t  t o  a p p o i n t  a  f a c t  f i n d i n g  commissioner,  
s i n c e  t h i s  c o u r t  i s  n o t  equipped t o  h e a r  such  t es t imony ."  

I n  t h e  p r e s e n t  c a s e ,  t h e  a d m i n i s t r a t i v e  h e a r i n g  o f f i c e r  d i d  

n o t  have j u r i s d i c t i o n  t o  de te rmine  whether  o r  n o t  a  t a k i n g  had 

occu r r ed .  The issue of  whether  t h e r e  has  been a  t a k i n g  is  a  

j u d i c i a l  one. C e n t r a l  and Southern  F l o r i d a  Flood Con t ro l  D i s t r i c t  

v .  - YWE River  Farms, I n c . ,  297 So.2d 323, 330 ( F l a .  4 t h  DCA 1974) .  

See a l s o ,  Behm v. D i v i s i o n  of  Admin i s t r a t i on ,  Dept. o f  T r a n s p o r t a t i o n ,  -- - 
383 So. 2d 216, 218 ( F l a .  1980 ) .  

The i n s t a n t  c a s e  d i r e c t l y  c o n f l i c t s  w i t h  Bryant  v.  Smal l ,  258 

So.2d 459 ( F l a .  3rd  DCA 1 9 7 2 ) ,  i n  t h a t  t h e  d o c t r i n e  o f  res j u d i c a t a  

i s  n o t  a p p l i c a b l e  where t h e  judgment p l e d  was beyond t h e  j u r i s d i c t i o n  

o f  t h e  t r i a l  c o u r t .  



CONCLUSION 

The d e c i s i o n  o f  t h e  D i s t r i c t  Cour t  of  Appeal ,  Second D i s t r i c t ,  

t h a t  t h e  P e t i t i o n e r s ,  George A. A lb r ech t  and C. G. S c h i n d l e r ,  Jr . ,  

s eek  t o  have reviewed i s  i n  d i r e c t  and e x p r e s s  c o n f l i c t  w i t h  t h e  

d e c i s i o n s  o f  t h e  D i s t r i c t  Cour t  of  Appeal,  Th i rd  D i s t r i c t ,  i n  t h e  

c a s e s  o f  Dade County v. Yumbo, s u p r a ,  Bama I n v e s t o r s ,  Inc .  v. 

Metropolitan, s u p r a ,  and Bryant  v. Smal l ,  s u p r a ,  t h e  

d e c i s i o n  o f  t h e  D i s t r i c t  Cour t  o f  Appeal ,  F i r s t  D i s t r i c t ,  i n  Askew 

v. Gables-By-The-Sea,, s u p r a ,  and t h i s  C o u r t ' s  r u l i n g  i n  Zabel 

v. P i n e l l a s  County Water and Naviga t ion  Con t ro l  Au tho r i t y ,  supra .  

Because o f  t h e  r e a s o n s  and a u t h o r i t i e s  se t  f o r t h  i n  t h i s  b r i e f ,  

it i s  submi t t ed  t h a t  t h e  d e c i s i o n  i n  t h e  p r e s e n t  case i s  e r roneous .  

The P e t i t i o n e r s ,  t h e r e f o r ,  r e q u e s t  t h i s  Cour t  t o  a c c e p t  

j u r i s d i c t i o n  o f  t h i s  c ause  and t o  e n t e r  an  o r d e r  quash ing  t h e  

d e c i s i o n  o f  t h e  D i s t r i c t  Cour t  o f  Appeals ,  Second D i s t r i c t .  
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