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tion would impose on the right to exercise those
rights of, generally rights of access and use of
facilities that cross over the area taken by the
state.

MR. COALSON: I understand Your Honor's ruling.
I must submit the stubbed toe by not giving grants
of easement as opposed to trying to reserve.

THE COURT: State stubbed its toe by taking
this particular stand.

It seems like it's a big waste of the public's
money. They did. We are here to determine what
they should pay for it.

THE CLERK: How should I mark the proffer?

MR, WEAVER: Judge, I agree with you. For the
record.

THE CLERK: How shall I mark the Defendant's
Exhibit for proffer?

THE COURT: Exhibit in support of proffer will

be a satisfactory designation. We will have a

short recess before we start argument. (R: 263-

265) (A: 51-52)

The Petitioners gave no indication that they had any
other materials to be submitted. It is clear from the
guotation that the +trial judge permitted the Petitioners to
proffer all that they desired on the issue and those items
were properly identified as proffered exhibits. The trial
court then denied the admissibility of that information for
purposes of consideration by the jury. This is the exact
procedure to be followed when the court denies admission of
any proffered evidence.

The proffered exhibits, if included in the record on

appeal, are available to this court for examination and
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determination of the propriety of excluding the evidence
submitted. The Petitioners' contention on this point is
unfounded based upon the record established below and again

he has failed to demonstrate prejudicial error.
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POINT VI

Since the Petitioners have combined several
allegations of error in this point, it will be necessary to
single out the points of attack and address them
individually.

Concentrating on the allegations relating to the
special jury instructions, the trial court properly denied
the Defendant's Special Instruction No. 1 because it ignored
the fact that the estate acquired by the Department contained
a specific reservation or easement to the landowners. As
noted by the court in the final reitreation of its ruling on
this point:

It's not the holding of the court that

the Defendants still have riparian rights.

The holding of the court is although riparian

rights have evolved to the state, the effect

of reservation in the, in the order of taking

is equivalent to grant by the state of its

consent to use its riparian rights to the

extent they will not interefere with mainte-

nance and construction. And that the jury

can determine from the evidence what limi-

tation, maintenance and construction would

impose on the right to exercise those rights

of, generally rights of access and use of

the facilities that cross over the area

taken by the state. (R: 264-265)

Since the instruction ignored the estate created it was
properly denied. A proper instruction directing the Jjury to
"assume the worst possible effect upon the remainder that the

full extent of the legal rights acquired would imply" was

given by the court. (R: 307)
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The Defendant's Special Instruction No. 2 was
properly denied for the same reason. Again it ignores the
reservation to the landowner.

The Petitioners have made a point of the
"inflections in the wvoice of the trial judge" during the
proceedings. We would agree with the Petitioners' statement
that they are "impossible to detect" on the bare record. It
is also impossible to detect any objection by counsel for the
landowner regarding these "inflections," which likewise iakes
it impossible for this court to detect any reason to consider
this allegation any further.

Considering next the Petitioners' allegation
regarding the judges initial comments to the jury, two things
become apparent. First, the Petitioners made no objection to
the comment. (R: 8=9) Second, the judge correctly stated
that the burden of proof on the issue of severance damages 1is

on the landowner. City of Ft. Lauderdale v. Casino Realty,

Inc., et al., 313 So.2d 649, 652-653 (Fla. 1975).

Turning now to the Petitioners' 1list of "improper
judicial conduct" found on page 34 of Petitioners' Brief, we
will go through the comments one by one.

The first comment regarding the "waste of the
public's money," was not a reflection on the Petitioners'
claim, but rather a chastisement of the condemnor for
acquiring property that had little or no planned future use.
(R: 265) It should be noted that the comment was not made in

the jury's presence.
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POINT VII

A Dbrief review is needed of the factual occurrences
surrounding the alleged improper comment to a juror in order
to understand why the point does not require reversal.

The comment by the trial court apparently occurred
after the jury has been discharged for the evening. The
record indicates that counsel for both parties became aware
of the situation upon being told by the court reporter the
morning after. At that time, in moving for a mistrial,
counsel for the Department summarized what had been related
to him. (R: 324) Counsel for the landowner neither joined
in, nor made his own motion for mistrial at that time. There
was no request for a curative instruction, and no objection
to the subject of the court's comment, regarding the
existence of a deed, was made by counsel. In fact he sat
mute. (R: 324-325)

Pursuant to a request by the jury, the instructions
given the day before were re-read to the jury. (R: 325-326)

Upon further deliberation, the Jjury then returned
its wverdict. (R: 327) The jury was polled, at the reguest
of counsel for the landowners (R: 327-329), and thereafter
discharged by the trial court. (R: 330)

At that time, counsel for the Department withdrew
his motion for mistrial. Counsel for the landowner, for the
first time, moved for a mistrial. (R: 330) The motion was
then withdrawn with an indication that it would be brought up
by way of motion for new trial. (R: 332)
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At the hearing on the motion for new trial, the
trial judge indicated that he recalled the conversation (R:

488) and then related what occurred as follows:

What actually took place, as the jury was
leaving the box - - I don't recall whether
they were going back to the jury room or
going out for the day. One of the jurors, I
presume it was the foreman, came over to the
Clerk and asked for the deed, by which the
title had passed to the Department of Trans-
portation. And the Clerk looked at me and
I said, "There is no such deed." (R: 493)
(A: 59)

The court went on to note that even if the attorneys
had been there, the answer would have been the same. As was
correctly stated by the court, there was no such deed 1in
evidence. (R: 493)

Given this factual setting the following becomes

evident:

- The comments made by the court were in
answer to an inquiry made to the clerk.

- The comment was correct in that no such
deed existed or was in evidence.

- When counsel for the landowner first
became aware of the comment, which was
prior to the discharge of the jury, he
made no objection or relevant motion to
the court.

- Counsel for the landowner made no attempt
to determine the extent of the comment
prior to the discharge of the jury.

- Although the opportunity existed, since
the jury had not yet been discharged,
counsel for the landowner made no objec-
tion to the judge's response to the ques-
tion posed by the juror to the clerk.
Further, no curative instruction was re-

31



quested concerning the correctness of the
information conveyed by the trial court's
response.

- Counsel for the landowner made his only
objection to the court's comments after
the wverdict was rendered and the jury dis-
charged. That objection was then withdrawn.
It is apparent from the foregoing summary that the

error alleged has been waived. Uniquely analogous and

applicable to the issue presented in +this cause 1is Eastern

[ ]

Airlines, Inc., V. . A. Jones Construction Company, 223

So.2d 868 (Fla. 1969). In that case, after the Jjury retired
for deliberations and counsel for the parties departed the
courtroom, the jury sent a note to the judge asking if a
summary of a witness' testimony was in evidence or available
for the jury's consideration. The judge responded that "All
exhibits admitted in evidence are in the jury room. No other
documents are before the jury or available." Id. at 333.
Counsel for the parties became aware of the communication,
prior to the jury returning its wverdict, when they were so
advised by the bailiff. No objection was made at that time.
Rather, as in this case, the objection was made after the
verdict and discharge of the jury. The District Court went
on to hold:
Under these circumstances, we think the
rule stated in 89 C.J.S5. Trial Section 483,
is applicable. It states:
As a general rule, if a party obtains
knowledge during the progress of the

trial of acts of jurors, or acts
affecting them, which he shall wish to
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urge as objections to the verdict, he
must object at once, or as soon as
the opportunity is presented, or be

considered as having waived his objec-
tion. (Emphasis added)

See also, Alvarez v. Mauney, Fla. App. 1965,
175 So.2d 57.

Had the Plaintiffs' counsel made a timely
objection, the trial court would have been
given an opportunity to correct its error,
if any in fact had occurred. By waiting
until the jury returned its verdict before
objecting, we think the Plaintiff waived its
right to object to this alleged error. Id.
at 333-334.

In the proceeding below, if a timely objection had

been made along with a request for a curative instruction,

the court would have had an opportunity to correct its error,
if any in fact had occurred. However, the Petitioners'
untimely objection foreclosed that opportunity and he should

be deemed to have waived his right to challenge the alleged

erroxr.
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CONCLUSION

Based upon the foregoing arguments and authorities
cited therein, the Respondent respectfully suggests that the

district court opinion should be affirmed.

Respectfully submitted,

Qo T D

ALAN E. DeSERIO

General Counsel

Department of Transportation
Haydon Burns Building
Tallahassee, Florida 32301
904/488-6212
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I HEREBY CERTIFY that a true and correct copy of the
foregoing has been furnished by U.S. Mail this t3 day of
July, 1982, to WILLIAM L. COALSON, ESQUIRE, Greene & Greene,

P.A., 2600 Gulf Life Tower, Jacksonville, Florida 32207.

(Mo S D

ALAN E. DeSERIO
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The second gquotation comes from the trial court's
initial instructions to the jury. (R: 13-17) This
instruction is a near verbatim recitation of that submitted
by the Petitioners in their Defendant's Requested Jury
Instruction No. 1. (A: 53-56) Note also that there was no
objection to this instruction by the Petitioners.

The third statement occurred out of the jury's
presence during discussion of the court's ruling concerning
the reservation given to the landowner. Review of the entire
discussion reveals no improper conduct by the trial court but
merely an elaboration of his ruling. (R: 31-41)

The next comment occurred during the trial court's
final instructions to the jury. (R: 306) That portion of
the instruction quoted is a wverbatim statement from the jury
instruction submitted by the Petitioners as Defendant's
Requested Jury Instruction No. 5. (A: 57)

The final quotes, taken out of context, occurred
while the trial judge was explaining the contents of the

verdict form to the jury. (R: 310-312) Considering the fact

‘that the court's statements were merely a reiteration of

instructions previously given, which were included as part of
the Defendant's Requested Instructions, the Department would
maintain that the Petitioners' complaint is totally
unfounded. Also, if the Petitioners were of the opinion that
the trial court unduly emphasized anything during the

instructions to the jury, a curative instruction should have
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been requested. Failure to do so constituted a waiver of the
point.

Moving  next to the omissions in the jury
instructions, the first one mentioned by the Petitioners
needs no discussion. Upon discovery of the omission (R:
314-316), the trial gave the jury the full instruction, and
thus any error was cured. (R: 317-318)

The next omission challenged concerns the court's
instruction on the issue of sewverance damages and loss of
access. As noted in the record the court gave the following
instruction:

Damage to the remaining property of an

owner are known as salvage (sic) damages and

may consist of the following: Number one,

reduction in wvalue because of the reduced

size or shape of the remaining property.

Two, reduction in value because of the use

to which the Petitioner intends to put the

property actually taken. And three, reduc-

tion in value of the owner's remaining prop-

erty because of the loss of access. (R: 306)

The portion omitted was merely surplusage and unneeded to
convey to the Jjury the fact that the loss of access was a

compensable item of damage. A party is not entitled to the

use of any particular language in a jury instruction. Luster

v. Moore, 78 So.2d4 87 (Fla. 1955). So long as the

instructions given fairly reflect the law on the subject no

error has occurred. Southeastern General Corp. v. Gorff, 186

So.2d 273 (Fla. 2nd DCA 1966). The jury was properly

instructed to consider the loss of access in determining the
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severance damages due to the landowner and thus no error in
regard to that jury instruction can be claimed.

The Petitioners alleged error in the omission of the
first two paragraphs of Defendant's Requested Instruction No.
9 requires no consideration by this court. First it should
be noted that Instruction No. 9 was not omitted. (R: 307)
Rather the paragraphs were deleted from Defendant's Requested
Jury Instruction No. 13. In their haste to support the
accusation of the +trial court's "intentional omission" of
portions of the jury instruction, the Petitioners have failed
to mention that they agreed to the deletion of those two
paragraphs which were considered redundant by the trial
court. (R: 266) The Petitioners again have waived his right

to contest this point.
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