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of defendants' case apparent. Holding to his word, the trial 

judge called the jury out at 6:00 p.m. (Tr 320) and discharged 

them at 6:07 p.m. (Tr 321), never to return again until the 

hearing on defendants' Motion for New Trial. Judge Poulton 

received the verdict and had no knowledge of Judge Farrington's 

ex parte communications on the evidence with the jury (Tr 322­

332). 

The most succinct statement on the "Allen" charge 

this writer has found was made in Kosakoff v. State, 323 So.2d 

28 (Fla. 4 DCA 1975). No matter how well intended the lower 

court may have been in this case, the reasoning of Kosakoff, 

supra applies, as follows on page 29 of the text: 

" . this case is a prime example of the 
inherent dangers involved in the giving of 
any jury instruction in the very informal 
and unstructured manner employed here ... 
Informal instructions to the jury afford 
great opportunity for a chance comment either 
to misstate the applicable law or to leave 
room for possible minunderstanding by the 
jury. It was at least partially for this 
reason that the Standard Jury Instructions 
were developed and promulgated by the 
Supreme Court." 

Here, it should be pointed out that the lower court 

even erred in giving the Standard Jury Instructions given in 

eminent domain cases as will be more fully developed in 

another point. 

For further discussion on the ills of an "Allen" 

charge, see also Lee v. State, 239 So.2d 136 (Fla. 1 DCA 1970) j 

Croft v. State, 158 So. 454 (Fla. 1935); Flynn v. State, 351 
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So.2d 377 (Fla. 4 DCA 1977); Van Note v. State, 366 So.2d 78 

(Fla. 4 DCA 1978); and Lewis v. State, 369 So.2d 667 (Fla. 

2 DCA 1979). 

CONCLUSION 

The "Allen" charge comments to the jury were calcu­

lated to coerce the jury into returning a quick verdict solely 

for the convenience of the trial court. Accordingly, de­

fendants should be granted a new trial. 

POINT NO.4: 

WAS IT ERROR FOR THE LOWER COURT TO PERMIT 
AN APPRAISAL WITNESS TO TESTIFY '~EN HE 
ADMITTEDLY BASED HIS OPINION ON THAT OF 
ANOTHER APPRAISER OR, IN THE ALTERNATIVE, 
SHOULD THE LOWER COURT HAVE ADMITTED INTO 
EVIDENCE THE APPRAISAL OF THE OTHER AP­
PRAISER AS AN ADMISSION AGAINST INTEREST? 

ARGUMENT 

The record clearly reflects that the witness 

D'Agostino had seen an appraisal made of the subject property 

by one Earl Miller for the plaintiff (Tr 115 and Defendants' 

Exhibit A for identification), that the appraisal had been 

approved by plaintiffs' review appraiser (Tr 115), that Mr. 

D'Agostino had the benefit of the Earl Miller appraisal 

when he made his appraisal (Tr 116) and that he saw it, 

incorporated it and included some of the facts or information 
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in the Miller appraisal in his own appraisal (Tr 116). 

It is a general rule of universal application that 

an expert cannot base his opinion on that of another. The 

reason for such rule is that a court and jury are unable to 

know how much of the opinion is based on actual facts, opinions, 

inferences or conclusions of the other expert whose opinion was 

adopted, incorporated or included in the adopting witnesses 

opinion or report. See 98 A.L.R. 1109. 

That Earl Miller had been employed by the State of 

Florida to make appraisals for the Department of Transportation 

in this cause is uncontroverted (Tr 115 and Defendants' Ex­

hibit A for identification). As a matter of fact, it clearly 

appears from Defendants' Exhibit A for identification that 

the appraisal was at least partly made on Department of Trans­

portation forms. Accordingly, and as the Fourth District 

Court of Appeal has said: 

"A statement made by an employee of the de­
fendant in the course of and relative to 
matters within the penumbra of his duties is 
a recognized exception to the hearsay rule and 
is admissible against his employer as an ad­
mission against interest. Gordon v. Hotel 
Seville, Fla. App. 1958, 105 So.2d 175." Thee 
v. Manor Pines Convalescent Center, Inc., 235 
So.2d 64 (Fla. 4 DCA 1970). 

CONCLUSION 

The trial court should have either stricken the 

witness D'Agostino's testimony as having been an opinion based 
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upon the opinion of another or it should have allowed into 

evidence the appraisal report of Earl Miller as an admission 

against interest, the appraisal report having been made for 

the State of Florida, Department of Transportation, by an 

appraiser employed by one of the plaintiffs herein. 

POINT NO.5: 

WHETHER IT WAS ERROR FOR THE TRIAL COURT 
TO REFUSE DEFENDANTS' PROFFER, WHICH 
CONSTITUTED THEIR ENTIRE THEORY OF THE 
CASE. 

ARGUMENT 

At the outset of the trial, it was apparent there 

was a big disagreement as to the effect of taking the lands 

in question in fee simple absolute and attempting to reserve 

in the former upland owners riparian rights. Counsel for 

plaintiffs pointed out that the lower court had effectually 

defeated defendants' theory of the case by ruling that de­

fendants retained their riparian rights despite having their 

uplands taken in fee simple absolute (Tr 2 and R 376-377). 

After opening statements, during dialogue between 

the lower court and counsel for defendants regarding in­

vocation of the "Rule", it was pointed out that the court, 

by its ruling on the question of riparian rights, had changed 

defendants' case drastically and that there was only an hour 

and fifteen to twenty minutes to do a great deal of work, i.e. 
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to have the appraisers change their assumptions on the law 

and revise their appraisals (Tr 29). 

In order to preserve the point on appeal, defendants' 

counsel attempted to proffer, through the oral testimony of 

expert real estate appraisers, valuations of the parcels 

under the assumption that defendants' riparian rights had 

been taken (Tr 260-262). It is interesting to note counsel 

for plaintiffs did not oppose the proffer (Tr 262, line 5), 

as if his opposition should have had any bearing on de­

fendants' right to make a proffer. This is the first time 

in this writer's rather extensive trial experience a proffer 

has been denied him; and by the denial herein, defendants 

were denied the opportunity of making a;Tecord on this point, 

which is error in its most basic form. 

Rule 1.450(b), Florida Rules of Civil Procedure, 

makes it clear that defendants had a right to the proffer. 

The trial court, by its ruling, has precluded this court 

from determining the propriety of excluding the evidence in 

question. See Fla. Prac. and Proc., §22-l0, 1978 Edition; 

Pennsylvania Threshermen & Farmers' Mutual Casualty Insurance 

Company v. Koltunovsky, 166 So.2d 462 (Fla. 3 DCA 1964), cert. 

den. 171 So.2d 390; Atlantic Coast Line R. Co. v. Shouse, 91 

So. 90 (Fla. 1922); and Green v. Hood, 120 So.2d 223 (Fla. 

2 DCA 1960). 

Defendant's point here was succinctly stated by the 
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late Justice Terrell: 

Accordingly, where there is doubt as to whether 

evidence is admissible, the better rule is to let the jury 

have such evidence. Certainly such rule is even more 

pertinent in deciding whether a party should be permitted 

a proffer. 

CONCLUSION 

The lower court erred in refusing to permit de­

fendants to make a proffer of evidence which constituted 

their entire theory of the case and which ruling effectually 

precluded this court from determining the propriety of ex-

eluding the evidence in question. Accordingly, this court 

should remand the case for a new trial. 

POINT NO.6: 

WHETHER THE LOWER COURT ERRED IN REFUSING 
OR FAILING TO GIVE A NUMBER OF DEFENDANTS' 
REQUESTED JURY INSTRUCTIONS AND IN SHOWING 
ITS PERSONAL FEELINGS REGARDING SEVERANCE 
DAMAGES. 

ARGUMENT 

The problems defendants have with the instructions 

of the lower court appear in the trial transcript (Tr 265­

267, 310 ... 318 and R 467-469). It is apparent from the fore­
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going excerpts from the trial transcript that the trial 

court gave plaintiffs' requested jury instructions and re­

fused to give those requested by defendants. Had it not 

been for the undersigned (Tr 265, line 19), it is doubtful 

there would have even been a charge conference and the lower 

court was not happy about the suggestion of one (Tr 265, 

line 20). 

At the outset, the body of law on jury instructions 

is so broad, specific citation of authority in support of 

defendants' position on this point may be unnecessary. Under 

all circumstances of this case and especially of this parti­

cular point, the instructions given, those refused and those 

confused may have misled or prejudiced the jury. 32 Fla.Jr. 

Trial, §220. 

Defendants' two requested special jury instructions 

were refused flatly (Tr 265), which again effectually changed 

not only defendants' theory of the case but the estate or 

interest being acquired by plaintiffs contrary to O'Sullivan 

v. City of Deerfield Beach, supra, (Tr 33-41 and R 479). 

Defendants' first requested special jury instruction 

(R 448) is taken from Central and Southern Florida Flood 

Control District v. Wye River Farms, Inc., supra, and is an 

accurate and applicable statement of the law based on the 

facts and evidence in this case. Defendants' requested first 

special jury instruction should have been given, and it was 
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prejudicial error for the lower court to refuse to give it. 

Defendants' requested second special jury instruc­

tion (R 449) was based upon the law and argument in Point No. 

1 and further citation of authority would be superfluous. 

Suffice it to say, if it was error in Point No.1, it was 

error to refuse to give an instruction bottomed upon the same 

law. 

Every time the lower court had the opportunity, it 

either questioned defendants' claim for severance damages or 

omitted an instruction on the issue. Further, and defendants 

recognize it is impossible to detect on the bare record, in­

flections in the voice of the trial judge made it apparent 

what he thought of defendants' claim of severance damages. 

Such voice inflections were brought to the trial court's 

attention (R 468 and 487). Objections or exceptions were 

taken at the end of the instructions but are not reported. 

At the commencement of the trial and in its initial 

remarks to the venire, the trial court departed from the 

standard jury instructions by saying: 

"The issues to be determined by this jury is 
the amount to be paid to the land owners as 
full and fair compensation for the land 
taken, taken, [sic] plus damages to the re­
mainder if the establish there were dama es 
to the remainder Emphasis supplied
TTr 8, line 25) 

The lower court had already expressed its opinion 

of severance damages in an unfortunate, unreported proceed­

ing, but there are sufficient examples of improper judicial 
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conduct throughout the transcript, not the least of which 

was: 

"It seems like it's a big waste of the 
public's money." (Tr 265, line 8). 

Further indications of the trial judge's bent are 

as follows: 

". . . and damage to the rema1.n1.ng lands, 
if any" [Emphasis supplied, court's voice 
inflection not evident] (Tr 13, line 15); 

"I can't see that you should be entitled to 
recover for some damage you didn't suffer" 
(Tr 36, line 14); 

" ... the damage, if an~, to the owner's 
remaining property cause by the taking" 
[Emphasis supplied, court's voice inflection 
not evident] (Tr 306, line 11). 

NOTE; At Tr 310, line 9, the lower court 
departed completely from standard instruc­
tions on an informal discourse: 

" ... salvage [sic] damage, if any. That 
is the damage to the remainder by reason of 
the taking of the three foot strip, if you 
find there was any damage." (Tr 311, line 1) 
[Emphasis supplied; court's voice inflection 
not evident from transcript] . 

" ... salvage [sic] damages, if any ... " 
(Tr 311, line 10) [Emphasis supplied, court's 
voice inflection not evident from transcript] 

The informal instruction referred to above commenced 

at line 9, page 310 of the trial transcript and ran through 

line 3, page 313 of the transcript. These are the same ills 

the Fourth District Court of Appeal warned against in the 

giving of informal and unstructured comments to a jury in 

Kozakoff, supra. 
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Examples of omissions of instructions on the issue 

of severance damages are: 

At line 19, page 304 of the trial transcript 

between the words, "taken, and the", the lower court omitted 

" . plus whatever damages result to the owner's remaining 

land because of the taking." See R 435, which is a direct 

quote of §10.3, Instruction No.1 - Introductory: General 

Principles, Florida Eminent Domain Practice and Procedure, 

Third Edition. 

Trial counsel for plaintiffs candidly admitted such 

language had been omitted from his requested jury instructions 

(Tr 315, line 16), which obviously was an intentional omis­

sion, an indication the lower court gave plaintiffs' requested 

jury instructions and another instance of the lower court's 

mishandling of the issue of severance damages. Defendants' 

attorney would be less than candid if he did not point out 

that this matter was possibly cured by the trial court's re­

instruction commencing at line 6 of Tr 318. It should be 

noted, however, this was not done until after defendants' 

counsel made his exception or objection at line 20, Tr 314. 

Another omission by the trial court on the issue 

of severance damages occurred at line 22, Tr 306. There, 

the court was in the process of giving §10.6, Instruction 

No.4 - Severance Damages, Florida Eminent Domain Practice 

and Procedure, Third Edition, when after giving the first 

sentence in §10.6(3), supra (R 439), the court cut short 
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the instruction and went on to §lO.7 (R 440). This had to 

be an intentional omission on the part of the trial court. 

Also, at line 2, Tr 309, the trial court omitted 

the first two full paragraphs of §10.l9, Instruction No.9 

- Concluding Instruction, Florida Eminent Domain Practice 

and Procedure, Third Edition. 

Exceptions or objections to the trial court's 

instructions were taken or made (Tr 313-318), restated in 

the Motion for New Trial (R 467-479) and argued at the 

hearing on defendants' Motion for New Trial (R 477-498). 

CONCLUSION 

The totality of the error of the lower court in 

instructing the jury mandates the remand of this case for 

a new trial. 

POINT NO.7: 

WHETHER A LANDOWNER IN AN EMINENT DOMAIN 
TRIAL IS DENIED A FAIR TRIAL AND DUE PROCESS 
OF LAW WHEN THE TRIAL JUDGE RESPONDS TO A 
QUESTION ON THE EVIDENCE FROM THE JURY, 
DURING THE PERIOD OF ITS DELIBERATIONS, 
WITHOUT AFFORDING COUNSEL FOR THE CONDEMNORS 
ORCONDEMNEES AN OPPORTUNITY TO BE PRESENT 
AND OBJECT OR REQUEST ALTERNATIVE COURSES 
OF ACTION. 

ARGUMENT 

During the evening of June 28, 1979, and after 

plaintiffs' and defendants' attorneys had left the courtroom, 
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the jury asked the trial judge about some evidentiary matters 

and he answered the question or questions without informing 

the attorneys of the communication, thus denying them an op­

portunity to object or make suggestions as to the form or 

substance of the trial judge's response (App 4-11). The at­

torneys of record did not learn of the communication between 

the judge and jury until the next morning when court was 

reconvened by the original judge. It was the court reporter 

who furnished information regarding the communication. 

As our Supreme Court has said: 

"The power of eminent domain. . is one of 
the most harsh proceedings known to the law� 
. . . Astrict construction will be given� 
against the agency asserting the power."� 
Peavy-Wilson Lumber Co. v. Brevard County,� 
31 So.2d 483, 485 (Fla. 1947)� 

Accordingly, it would seem to follow that if there� 

is any doubt as to the propriety of the communication, such 

doubt should be resolved in favor of the defendants herein. 

It is beyond doubt the trial judge himself had serious re­

servations about his conduct in view of his comments at the 

hearing on defendants' Motion for New Trial, as follows: 

"I'm a little embarrassed about that, be­
cause I don't think it was handled as well 
as it could have been handled." (R 493, 
line 1) 

In referring to defendants' Motion for New Trial, 

the lower court said: 

"I really ought to grant it. . . " 
(R 494, line 3) 
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Paragraph 6 of defendants' Motion for New Trial 

(R 467-469) raises as grounds therefor the propriety of the 

court's comment to the jury outside the presence of the 

attorneys for the parties hereto and its failure to inform 

such attorneys that the jury had propounded a question to it 

and the fact that the court's answer to such question was 

incorrect. 

The fact that such judicial conduct is improper and 

grounds for reversal is well supported by the law of this 

state; and in support thereof, a full annotation entitled 

"Right of Court to Instruct or to Communicate with Jury in 

Civil Cases in Absence of Counsel" appears at 84 ALR 220; 

and a pertinent part of such annotation indicates: 

" ... it is a general rule that the giving of 
instructions to or communication by the trial 
judge with the jury in a civil case, either in 
open court or in the jury room, or in any other 
manner, when done in the absence of counsel, or 
at least when done without a reasonable effort 
to notify counsel, when it is practicable to 
secure the presence of the latter, is improper 
and irregular. . ." 

Further, it has been said that " ... communications 

between the judge and the jurors after the cause has been 

committed to them, and they have been charged by the court, 

are improper, unless they occur in open court in the presence 

of the defendant and his counsel. The rule applies in both 

civil and criminal proceedings .. II 32 Fla.Jur., Trial, 

§234. 

In a criminal case, the Supreme Court of Florida 
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considered, in Ivory v. State, 351 So.2d 26 (Fla. 1977): 

". . . whether a defendant in a criminal case 
is denied a fair trial and due process of law 
when the trial judge responds to a request from 
the jury, during the period of its deliberations, 
without affording the prosecutor, the defendant, 
or defendant's counsel an opportunity to be 
present and object or request alternative courses 
of action." 

In Ivory, supra, the jury, after retiring to consider 

its verdict, sent from the jury room two notes requesting addi­

tional information and the trial court, without notifying the 

defendant, his attorney or the prosecutor, outside of their 

presence, ordered the bailiff to deliver certain documentary 

evidence requested by the jury. After learning of such action, 

the defendant filed a motion for a mistrial, which was denied 

by the court, and the defendant's conviction was affirmed by 

the Third District Court of Appeal. The Supreme Court held 

that such actions of the trial court were prejudicial and 

quashed the opinion of the District Court of Appeal and 

remanded the case. The Supreme Court went on to say at 

page 28 of Ivory, supra, that: 

"Any communication with a jury outside the 
presence of the prosecutor, the defendant 
and defendant's counsel is so fraught with 
potential prejudice that it cannot be con­
sidered harmless." 

and announced its holding also at page 28 of Ivory, supra, as 

follows: 

"We now hold that it is prejudicial error for 
a trial judge to respond to a request from the 
jury without the prosecuting attorney, the de­
fendant, and defendant's counsel present and 
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having the opportunity to participate in the 
discussion of the action to be taken on the 
jury's request. This right to participate 
includes the right to place objections on re­
cord as well as the right to make a full argu­
ment as to the reasons the jury's request 
should or should not be honored." 

Here, the attorneys for the parties herein were de­

prived of the opportunity to place objections on the record 

or make argument at all in view of the fact that it was not 

until the following day that they were made aware of such 

prejudicial comment, whereupon motions for mistrial were made. 

See also Ferreri v. State, 109 So.2d 578 (Fla. 2 DCA 

1950); Caldwell v. State, 340 So.2d 490 (Fla. 2 DCA 1976); 

McNichols v. State, 296 So.2d 530 (Fla. 3 DCA 1974); Slinsky 

v. State, 232 So.2d 451 (Fla. 4 DCA 1970); Randolph v. State, 

336 So.2d 673 (Fla. 2 DCA 1976); and Taylor v. State,385 So.2d 

149 (Fla. 3 DCA 1980). 

CONCLUSION 

On this particular point, it was error for the trial 

court to communicate with the jury after it had retired for 

its deliberations and after the parties' attorneys had re­

tired from the courtroom for the evening. This court should 

remand the case for a new trial. 

In general, the trial of this case was so fraught 

with error that the totality of it all cries out and the ends 

of justice, equity and due process mandate a new trial. 
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