


The testimony relative to this agreement varies. Jones
testified that there was an agreement that Respondent would
receive a portion of the profits, which portion was either 25%
or 33-1/3% -- he wasn't sure which, and that Morrison was privy
to the agreement. (TR. 36-38). Respondent testified that it
was 33-1/3%, being 3-1/3% more than his prior agreement with
Jones and Bishop, P.A. (TR. 229) and that it was made solely
between Jones, as President and Manager of the professional
association, and himself. (TR. 229). Morrison testified that
he never heard of it and that his agreement was that he would
get 50% of the profits and Jones would get 50% of the profits
of the professional association. (TR. 112).

During the year 1979, Jones became increasingly involved
in real estate developments in which he was the developer.
(TR. 225, 226, 231, 399, 400), and Jones, and Morrison and a
third party became involved in Altamont Title Company, which
they owned. (TR. 22-26). At the same time, Respondent's law
practice was increasing. (TR. 235). As a result of the
foregoing, in 1979, QRespondent produced fees for the
professional association of in excess of §70,000, (TR. 235)
Jones produced fees of between $25,000 and $30,000 and Morrison
produced fees in the amount of between $25,000 and $30,000.

(TR. 235,236). Thus, Respondent produced fees for the
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professional association in excess of the total fees produced
by Jones and Morrison, while all three employees were drawing
the same salary. There was no profit for the professional
association in 1979. (TR. 38).

In the latter part of 1979, Respondent became disenchanted
with the professional association because he could resign as an
employee, take his clients with him, and make substantially
more money practicing on his own. (TR. 235,236). He approached
Jones and explained to him his dissatisfaction; he was working
full time in the practice of law, earning fees in excess of the
total fees earned by Jones and Morrison, and yet each of them
were receiving the same compensation while Jones and Morrison
were engaged in other activities. (TR. 232-237). It was at
this point that the "subsequent agreement" was entered into.
(TR. 236,237). Jones told Respondent that he could retain and
use portions of the fees generated by him, so long as the fees
turned into the professional association would not be less than
his share of the overhead measured by at least the fees turned
in for the year 1979. This was the "subsequent agreement".
Jones told Respondent "keep it under your hat". (TR. 233-238).
Respondent testified that such were the circumstances leading
to the subsequent agreement and the subsequent agreement

itself. Jones testified that there was no subsequent
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agreement. Morrison testified that he had no knowledge of such
an agreement, just as he testified that he had no knowledge of
the agreement that Respondent would receive 33-1/3%, or any
other percentage of the profits of the professional
association. In evaluating the testimony of Jones and
Respondent relative to the subsequent agreement, the Court must
look to all of the circumstances.

Respondent submits that such an agreement meets the
standard of reasonableness. Respondent was devoting his full
time to the practice of law, while Jones and Morrison were
engaged in other activities. 1In 1979, Respondent had produced
more than the income produced by both Jones and Morrison and
under the subsequent agreement, he had to continue turning into
the professional association as much as he turned in in 1979.
The result of this subsequent agreement is reflected on
Respondent's Exhibit #2, which reflects that in the year 1980,
he turned into the professional association fees totalling
$78,150, while Jones and Morrison turned over to the
professional association total fees of $37,268 and $34,838,
respectively. Said exhibit also reflects that during the first
eight months of 1981 (Respondent withdrew from the professional
association in August, 1981), Respondent turned into the

professional association fees totalling $80,038, while Jones
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and Morrison turned in fees of only $26,354 and $61,971,
respectively. The monies turned into the professional
association, as reflected on Exhibit #2, were monies turned
into the professional association after Respondent had retained
a portion of the fees generated by him. Thus, it is apparent
that even after retaining a portion of the fees for his own
use, Respondent still produced for the professional association
fees almost equal to the total fees produced by both Jones and
Morrison. In short, it is apparent that Respondent, through
his efforts, and even after retaining a portion of the fees,
furnished the money necesary to Kkeep the professional
association operating. When this is considered in the light of
Respondent's expressed dissatisfaction in late 1979 with what
he was receiving and the risk of his leaving the law firm and
taking a large portion of his business with him, the subsequent
agreement was highly beneficial to the professional
association. From Respondent's position, it was likewise
reasonable because, although he contributed the greater bulk of
the professional association's income, under the subsequent
agreement, he still appreciably increased his own income.
Respondent kept the subsequent agreement "under his hat"
(TR. 233-238), as far as the professional association was

concerned; however, he advised his C.P.A., Mike Vestal, of the
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agreement and asked him how to handle it and Vestal advised
Respondent to keep a record of the additional compensation and
discussed various methods of dealing with the additional
compensation, such as dividends, bonuses or loans, (TR. 73-74,
237,238, 356, 358), (Bar's Exhibit #5). He also advised Tom
Lang, a lawyer practicing in Orlando, of the subsequent
agreement. (TR. 374, 375, 400-402, 404-410) (Lang's deposition
1/25/83, pgs. 14-16, 45, 46). Likewise, he told a friend and
former law partner, Gene Stevenson, practicing law in
Casselberry, Florida of the subsequent agreement. Admittedly,
said statements are self-serving declarations, but at the same
time, there were valid reasons for making these disclosures.
Respondent's agreements with Jones as President of the
professional association made without the knowledge of Morrison
was not unusual. Thus, Jones, as President of the professional
association, made an agreement with Albert Cook, whereby the
professional association agreed to pay Cook a bonus. Cook
operated under this agreement for some period of time, before
it was reduced to writing. (TR. 66, 125-217, 282-284) (Bar's
Exhibit #9), (Deposition of Cook taken 1/25/83, pages 35-40,
59) , but Jones made this agreement with Cook without consulting
Morrison and Morrison did not know about it until some time

after it was reduced to writing (TR. 125,126).
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In evaluating the testimony of Jones, Jones' attitude
toward Respondent is important. On cross—-examination, Jones
testified as follows:

Q During the course of that conversation, did you tell
Mr. Lang that you were going to put Mr. Stalnaker in a position
wherein Mr. STalnaker would have to sell his home and move out
of town before you got through with him; did you tell him that?

A I really don't recall, but if Mr. Lang says I did, I
wouldn't deny it.

Q That expressed your view, didn't it?

A That pretty -- I think that's pretty soft as compared

to what it really is.
(TR. 162)

On redirect, Jones testified as follows:

Q Mike, after you came to understand what had happened
there in Augqust, while Wally was on vacation, from there
through the settlement, what was your mental temperament
towsard this whole transaction?

A I was damn mad.

Q Did you stay mad throughout?

A The last meeting that Wally came in the office with
Gene, it was Wally, Gene and Bill Morrison and I, we sat down
and signed the document. We had been paid nothing near what it
cost us, but we'd been reimbursed at least what was taken. And
while I was still damn mad about it, there's no need carrying a
grudge. He was going to be here and I was going to be here.

After all, Wally had been a friend of mine. That's way
before we went into practice together. I would call Wally on
the phone at night and we'd go out together. Wally had been -
he'd been a friend. I trusted him.
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But, then, when it came up that it became a character
assassination on me, when I didn't do a damn thing, I must say
that yeah, I'm damn mad about it, exactly.

BY MR. EARLE:

Q You're still mad, aren't you?

A That's an understatement, Yes, I am.

It's obvious from this that Jones was 2zealous in his
efforts to bring about the absolute destruction of Respondent.
Examination of all of Jones' testimony reflects that he had a
"selective memory" which was not always confined to the truth.

Admittedly, on the Monday that Respondent was terminated
from the professinal association, he met with someone.
Illustrative of Jones' attitude is his version of what occurred
at this meeting:

Q In your discussion with Mr. Stalnaker that morning, did
you show him these sheets?

A Yes. I told him Wally, you owe us. I picked it up and
showed him according to his own figures that he owed us 38,000,
or that he had taken 38,000~odd dollars. I don't remember the
exact figure here, but 38,000. And he said Well, I'll pay it
back. And right then, I wasn't worried about him paying it
back; right then, I was a little hot. But subsequently we did
reach an agreement to pay it back.
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Q What was his attitude during this meeting?

A Totally remorseful. It was almost 1like -- he did
everything but cry. It was like you guys don't want me here?
You're not going to let me practice with you any more You
know, I don't know what I'm going to do. Have you gone to the
Bar; can you withdraw the complaint to the Bar? Have you gone
to the State Attorney?

At that time we had gone to the State Attorney, and
they had withheld investigation. Mr. Chris Ray, who was with
the State Attorney at that time, I interviewed with him for a
long time on it, and they withheld investigation pending what
the Bar decided to do.

So it was one of total remorse. Never offered an
excuse, never one time said anything about all this defense
that I've heard about since he paid us off. (TR. 55).

After testifying so zealously and positively about the
meeting on that Monday morning, on cross—examination, Jones
testified as follows:

Q Now you remember the Sunday afternoon when he got back
from vacation and he came to see you?

A Yes, sir.

Q Then the next morning there was a conference in the
firm's office, was there not?

A Yes, sir.
Who was present at that conference?
Bill and Wally and myself.

Bill being Mr. Morrison.

>» 10 > ©O

Correct.
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Q If Mr. Morrison testified that you weren't there, he'd
be incorrect, wouldn't he?

A Well, there were a series of meetings that morning.
Bill met with Wally before I got there or after our meeting, I
don't know. But, in particular, the meeting that I'm talking
about on the Monday morning, Wally was—--

Bill did meet with -- yeah, he did meet with Wally
alone without me being present. I believe that was at Bill's
request, too. But we did meet, the three of us did meet with
Wally again, as I said earlier.

Q And if Mr. Morrison said that you and Mr. Morrison and
Mr. Stalnaker never met that morning, he'd be wrong, wouldn't
he?

A Yeah, he'd be wrong. That he'd be wrong. Because we
did meet together that Monday morning. Best of my
recollection, I'd say he was wrong.

Hey, I tell you what, let me take that back. Heck,
it's been so long and I never have thought about this thing,
but he may be right. It may be that I only met with -- it may
be that I only met with Bill Morrison. In fact, the more I
think of it, it probably was. I met with Bill and went over
the whole thing, and I wouldn't meet with Wally because I was
too mad. And Bill met with Wally by himself. I believe that's
what happened.

Q Now then you didn't meet with Wally that Monday morning
then, did you?

A I believe ~— Well, I know I saw him, but I don't —=--
Q You didn't meet with him though, did you?

A I was in the office with he and Bill and Wally, and I
got up and left. And I think Bill handled the rest of it.

Q Well, what was said before you got up and left;
anything?

A Yeah, the part about; You guys don't want me to

practice with you any more? That was said again, too, now that
I recall Bill telling me that.
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As far as the meeting with Bill and I, I guess it
didn't take that long come to think of it -- I mean Bill and
Wally and I, and then I got up and left, and Bill handled it.

Q Let me tell you where I find myself. You've testified
that yes, you attended a meeting with Wally and Mr. Morrison.
No, I didn't attend a meeting with Mr. Morrison and Mr.
Stalnaker. Yes, I was present for a short time during the
meeting.

Now which is it, if you know; and if you don't know, just
say I don't know.

A We were in Bill Morrison's office. I don't recall how
long I was there. I thought it was longer, but it only may
have been a minute or two, and then Bill did meet with Wally
outside my presence.

Q And when you were in the room with Bill Morrison and
Mr. Stalnaker, what was said, if anything? Wasn't anything
said, was there?

A I don't recall now.

Q. You don't remember anything being said, do you?

A Not with specifics, no.

In regard to the meeting or lack of meeting about which
Jones testified in the foregoing excerpt from the transcript,
Morrison testified that Jones was not present at such a meeting
-- the meeting was attended solely by Morrison and Respondent.
(TR. 118-119).

The foregoing quoted testimony of Jones is the most
dramatic of his inconsistencies. There are many others. Thus,

Jones testified that Morrison was privy to the agreement that

Respondent would share in the profits of the professional
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association to the extent of either 25% or 33-1/3%, while
Morrison testified he knew nothing about it and Respondent
testified that the agreemnt was made solely with Jones, as
President of the professional assocation. An examination of
all of Jones' testimony will reflect other inconsistencies too
numerous to set out in this brief.

Respondent was a respected lawyer in the Community in
which he practiced (TR.222,266). He had been Treasurer,
Secretary, Vice President and President of the Seminole County
Bar Association (TR. 208,209). He had served on the Seminole
County Legal Aid Committee. He had formed the Seminole County
Lawyers Referrel Service. He had been and is, the Chairman of
the Youth Law Committee. He kept accurate records of the fees
that he retained for his own use, which he kept in his unlocked
desk drawer, available to anyone who opened it. There are no
discrepancies in his testimony.

The Court might consider the fact that the Respondent paid
in excess of $36,000 to Jones, Morrison and Stalnaker, P.A.,
thereby refunding all fees which he had retained as an
admission of his guilt in wrongfully retaining the same. The
explanation for this is simply that Respondent recognized that
Jones was an extremely vindictive person and would go to any

lengths to destroy him and to retain Respondent's clients in
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the professional association. A complete explanation of the

settlement is set out in the testimony of the Respondent on
pages 295-298. The testimony of Respondent was corroborated by
his attorney at the time, Mr. Gene Stevenson, on pages 379,
380.

Respondent submits that his testimony relative to the
subsequent agreement and his testimony relative to all of the
matters herein involved is reasonable and forthright. Under
these circumstances, Respondent submits that there is credible
evidence that there was a subsequent agreement as testified to
by Respondent. Respondent further submits that the testimony
of Jones, standing alone and uncorroborated, in the 1light of
‘Respondent's testimony, is not clear and convincing evidence of
Respondent's guilt for having retained and used for his own
purposes fees generated by him without the knowledge or consent

of Jones.

THIRD POINT INVOLVED

ASSUMING THAT THE RESPONDENT IS GUILTY OF VIOLATING THE
CODE OF PROFESSIONAL RESPONSIBILITY, IS HIS SUSPENSION FOR A
PERIOD OF ONE YEAR AND UNTIL HE PROVES REHABILITATION AN

EXCESSIVE DISCIPLINE?
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ARGUMENT
Respondent does not contend, and will not argue here, that
a one year suspension is excessive if, in fact, he retained the
fees as alleged in the Complaint without the knowledge or
consent of Jones. However, it is his position that if the
Court finds, as the Referee suggested, that by retaining the
fees with the knowledge and consent of Jones, Respondent
totally ignored Morrison's financial interest and should be
disciplined therefor, the discipline recommendéd is excessive.
The Respondent was charged with retaining the fees without
the knowledge or consent of either Jones or Morrison. The
answer denied this. It was on this issue alone that the case
was tried. This was the sole issue which Respondent was
prepared to try and it was Respondent's position that retention
of the fees was with the knowledge and consent of Jones.
Certainly, the Respondent had the right to anticipate that he
would be tried on the issues framed by the pleadings and to be
found guilty or not guilty on charges alleged, and no others.
If Respondent had been charged with retaining the fees
without the consent of Morrison, Respondent would have prepared
for said charge. He would, of course, have argued that Jones,
as President and Manager of the professional association of

Jones, Morrison and Stalnaker, P.A., had the authority to enter
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into any employment contract with Respondent without the

consent of Morrison. (See 8 FLA. JUR. 2d. 411-414 and the

cases cited therein.)

If, despite the 1law, this Court is of the view that in
some manner Respondent treated Morrison unfairly and violated
some provision of the Code of Professional Responsibility,
Respondent submits that a one year suspension or, for that
matter, any suspension thereof, is excessive. 1In this regard,
Respondent points out that if there was a subsequent agreement,
as a result of which Morrison was treated unfairly, Jones has

never been subjected to any discipline therefor, even though he

participated equally with Respondent.
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CONCLUSION

Respondent submits that there is not clear and convincing
evidence that Jones, the President and Manager of Jones,
Morrison and Stalnaker, P.A., did not know or consent to
Respondent retaining the portions of the fees which he
retained. Further, the findings of fact of the Referee do not
support the recommendation of guilt, because he did not find
that there was clear and convincing evidence or, for that
matter, any evidence that Jones did not have knowledge of or
consent to Respondent's conduct. This requires a finding by
this Court of not guilty of the conduct alleged.

If a lawyer can be charged with one offense and be found
guilty of a different offense, and if Respondent's conduct in
some manner totally ignored Morrison's financial interest, both
of which Respondent denies, the discipline of one year
suspension and until he proves rehabilitation is harsh and
excessive and the greatest discipline that should be
administered should be a public reprimand, which would be
adequate protection for the Bench, the Bar and the public, and

should deter other lawyers from engaging in said conduct.

rg, FL. 33701
(813) 898-4474
Attorney for Respondent
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