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parcel of undeveloped property zoned "Light Manufacturing" remaining 

within the City and that the Respondents' decision to purchase the same 

was predicated upon assurances by the City that it had no intentions to 

utilize the same for public purposes. (AA-5;R-l56). It also cannot be 

questioned that the City knew that the Respondents would incur substantial 

damages during the City's appeal of the adverse eminent domain judgment 

if they were precluded from utilizing their property since the Respondents 

delineated the elements of foreseeable damage in the Motion for Super­

sedeas Bond. The City was presented with the option by the Second District 

Court of Appeal to proceed with its appeal without the stay or accepting 

the stay and risking liability for Respondents' damages. The City elected 

to follow the latter course with full knowledge and awareness of the 

Respondents' claim for substantial damages. It now seeks to avoid the 

obligation it assumed when it retained the stay in the prior action. 

However, justice does not permit a party to a cause to approbate a decree, 

and by so doing, admit that it is just and valid, and then subsequently, 

upon finding that for some reason he cannot perform it, reprobate it, 

for no other purpose than to be relieved of his obligations under it. 

Palm Beach Estates v. Croker, 111 Fla. 671, 152 So. 416 (1933). As this 

Court so aptly stated in Daniell, supra, at page 739: 

"Men must turn square corners when they deal with 
the government, it is hard to see why the govern­
ment should not be held to a like standard of 
rectangular rectitude when dealing with its citizens." 

Respondents in the case at bar took every possible action to notify 

the City that they would seek damages for the losses incurred during the 

City's appeal of the eminent domain judgment in the event that they 
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were unable to utilize their property. The Respondents apprised both 

the trial court and the Second District Court of Appeal that they were 

requesting a supersedeas bond under the principles of law set forth in 

City of Jacksonville v. Brentwood Golf Course, Inc., 338 So.2d 1105 

(Fla. 1st DCA 1979) in order to protect their interests. The Second 

District Court of Appeal accordingly granted Respondents' request by 

conditioning the City's acceptance of the stay with the responsibility 

for the payment of Respondents' damages yet, at the same time, saved the 

City the expense of a bond premium. The City sought no review of said 

Order. It accepted the stay and the benefits accruing thereunder. Having 

voluntarily elected to so proceed, the City should not now be allowed to 

renege on the obligation assumed. The City must be required to turn 

square corners. 

It would be manifestly unjust to impose upon the Respondents the 

financial burden created by the City's actions. Respondents respectfully 

submit that the past conduct of the City (1) in assisting the Respondents 

in purchasing the subject property to replace the facilities preViously 

condemned by the City, (2) in representing that the same would not be 

utilized in the future for public purposes, (3) in failing to appeal the 

Order of the Second District Court of Appeal which imposed conditions upon 

the City's retention of the automatic stay, and (4) in retaining said stay 

thereby denying Respondents the use of their land and causing the damages 

assessed by the jury, mandate the conclusion that the doctrine of equitable 

estoppel precludes the City from denying liability herein. 
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POINT AT ISSUE� 

v 

WHETHER THE TRIAL COURT ERRED 
IN CONSIDERING RESPONDENTS' 
ALTERNATIVE CLAIM FOR INVERSE 
CONDEMNATION. 

The City's third point on appeal herein asserting that the trial 

court abused its discretion in regards to Respondents' alternative claim 

sounding in inverse condemnation is now moot since a cursory review of the 

subject Opinion indicates that the Second District Court of Appeal 

affirmed the City's liability under the implied contract created by the 

conditions imposed on the City's stay and reversed the remaining damages 

awarded. Nevertheless, Respondents feel compelled to address two points 

raised by the City in its discussion of inverse condemnation. As to the 

City's argument that damages cannot be assessed against it since the "taking" 

herein was not permanent but at most temporary, Respondents respectfully 

submit that this Court can take judicial notice of the fact that the 

various agencies of the State of Florida along with municipal and county 

governments condemn temporary takings such as construction easements on a 

regular basis. Accordingly, there can be no legally justifiable denial of 

an inverse condemnation action simply because the deprivation is not per­

petual. Supreme Court Justice Brennan stated in his Opinion in San Diego 

Gas & Electric Company v. City of San Diego, 101 S.Ct. 1287 (1981) at 

page 1306: 

"Nothing in the just compensation clause suggests 
that takings must be permanent or irrevocable, 
nor does the temporary reversible quality of a 
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regulatory taking render compensation for the time 
of the taking any less obligatory." 

Although said Opinion is a dissenting opinion, it reflects the majority 

view of the United States Supreme Court on said principles of law as 

noted in Justice Rhenquist's concurring Opinion in said case. 

Secondly, Respondents must refute City's allegation that they 

were not substantially deprived of the beneficial use of their property 

when the City elected to retain the stay during the appellate process. 

The testimony and evidence submitted in the trial court unequivocally 

established that local financial institutions refused to loan the 

Respondents construction money necessary to proceed with their develop­

mental project by virtue of the City's pending eminent domain action 

and the Lis Pendens. (R~165-167,2U3) It was specifically noted that one 

financial institution even refused to accept an application for a loan 

for construction purposes. (R-203,206). A vice president of a local 

bank testified that the pending litigation was considered as a cloud on 

the title to the Respondents' property and acknowledged that but for 

said clouded title, the bank would have granted the Respondents the 

desired construction loan. (R-165-167). Also, an expert witness in the 

area of real estate law testified that the existence of the pending con­

demnation action and the Lis Pendens rendered any attempt to obtain a 

bUilding permit from the City impracticable and futile while the City 

was pursuing appellate remedies in an attempt to proceed with the condem­

nation of the subject property. (R-217,218). Said witness declared that 

as an attorney, he would not advise the Respondents to take any action 

in an attempt to develop or construct a building on their property. (R-221 ). 
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The City presented no evidence at the trial of the cause to refute any of 

the foregoing evidence or the fact that as a result thereof the Respondents 

suffered substantial economic losses. In fact, the City's own expert 

economist acknowledged that the increase in the cost of mortgage financing 

that occurred during the period that the eminent domain action was on 

appeal would cause the Respondents to pay additional interest in the 

amount of $380,000.00. ( R-282 ) . 

Based on the foregoing, it is apparent that the Respondents clearly 

established in the trial court that the City's decision to retain the 

stay during the appeal period substantially deprived them of the bene­

ficial use of their property and that such actions were accomplished by 

the City with full knowledge and awareness of such consequences. Thus, 

even though the City's liability to Respondents is now predicated solely 

upon its own course of action selected after the Second District Court of 

Appeal conditioned the City's stay during appellate review, the trial 

court was presented with a sufficient factual basis to consider Respon­

dents' alternative claim for inverse condemnation. 
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CONCLUSION� 

No conflict or inconsistency exists between the Opinion reviewed here­

in and the principles of law set forth in Corn, supra. The unique facts 

involved in the case at bar distinguish it from the Corn decision in two 

important respects. First, unlike Corn, no legislative planning level 

governmental function was involved in the Judgment appealed by the City 

in the prior action, but rather a judicial determination that the City had 

failed to prove necessity since the project, as designed, would not work. 

This distinction was clearly noted by the Second District Court in a foot­

note to its Opinion. Second, the City herein failed to seek review of the 

Order which conditioned its stay with the responsibility for the payment of 

damages and costs incurred by Respondents. Instead of filing an appeal as 

the municipality did in Corn, the City elected to retain the stay and thus 

voluntarily subjected itself to the liability accruing thereunder. The 

doctrine of collateral estoppel prohibits the City from asserting other­

wise in this action. The City accepted the benefits of the stay with full 

knowledge in advance of the risks involved. The Opinion appealed herein 

properly enforced the terms of the District Court's prior Order and re­

quired the City to pay for the consequences of its actions. The Second 

District Court's application of law was proper and must be affirmed herein. 

Respectfully submitted, 
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