
disturbed unless there is a lack of competent evidence to support 
'3"1' 

such a finding. Sireci v. State, ~So.2d 964 (Fla. 1981) and 

Lucas v. State, 376 So.2d 1149 (Fla. 1979). 

Appellee is in agreement with Appellant's definition 

of heinous, atrocious and cruel as set forth in State v. Dixon, 

supra. Appellee disagrees with Appellant's assertion that this 

extremely brutal rape-murder does not fit the definition of 

heinous, atrocious and cruel. 

"Heinous" means extremely wicked or shockingly evil; 

"atrocious" means outrageously wicked or vile; "cruel means de­

signed to inflict a high degree of pain with utter indifference 

to the duffering of others. The facts of this case, as set forth 

in the trial courts order, support the determination that these 

definitions have been met. 

This is not a case as in Maggard v. State, 399 So.2d 

973 (Fla. 1981) or Cooper v. State, 336 So.2d 1133 (Fla. 1976), 

wherein the victim died swiftly from gunshot wounds evidencing a 

lack of pain. The facts of this case demonstrate a conscienceless 

and pitiless crime which is unnecessarily tortuous to the victim. 

In McCrae v. State, 395 So.2d 1145 (Fla. 1981), a fac­

tually similar case, this Court upheld the imposition of the death 

penalty over a jury recommendation of life wherein the defendant 

brutually beat a 67 year old woman to death and raped her either 

shortly before or immediately after her death. The severity of 

injuries inflicted in the case sub judice are comparable to those 

inflicted by McCrae upon Mrs. Mears. Likewise one can easily 
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imagine the emotional anguish to which this elderly woman was 

subjected as her home was broken into and she was beaten, bound 

and assaulted. Compare Knight v. State, 338 So.2d 201 (Fla. 

1979); Ruffin v. State, 397 So.2d 277 (Fla. 1981); McCrae, supra. 

In finding the murder to be especially heinous, atrocious or 

cruel, this Court recognized in McCrae that "[t]he killing in 

this case falls squarely within this category when viewed in the 

context of prior decisions of this Court where we have approved a 

finding of this aggravating circumstance." 395 So.2d at 1153. 

It is simply inconceivable that the brutual beating death 

of an eighty-one (81) year old woman can be considered "the norm" 

of capital felonies. 

G. 

THE TRIAL COURT PROPERLY FOUND 
THE MURDER TO BE COLD, CALCULATED 
AND PREMEDITATED. 

The trial court made the following findings of fact in 

determining that the instant murder was committed in a cold, cal­

culated and premeditated manner: 

"6. Based upon the facts elicited and the 
manner in which death was inflicted, it is 
apparent this homicide was ccmni.tted in a 
cold and pra:neQitated manner without any 
pretense of nnral or legal justification, 
in that the victim was in her home and the 
evidence showed that she had made every 
effort to properly secure her residence 
prior to the defendant breaking and entering, 
taking her by surprise» beating her and either 
choking or strangling her to death before 
leaving the home. The medical evidence fur­
ther shCMed that prior to leaving the victim's 
hane that the gag had been reroved from her 
as was evidenced by the fact that it was 
found several feet fran her body and 
there was evidence of fingernail 

24. 



scratches on the roof of her IIDUth 
and as her hands were tied behind 
her back, it is clear that this was 
done by the defendant or one of the 
perpetrators of this offense and 
shCMed further the callous, pre­
meditated marmer with which the 
crime was accomplished and the 
defendant's intent to insure that 
the victim was dead before depart­
ing the grisly scene."(R. 210-211). 

Combs v. State, 403 So.2d 418 (Fla. 1981) demonstrates 

that a murder can be heinous, atrocious and cruel and also cold, 

calculated and premeditated. The cold and calculated aspect of 

the murder more nearly relates to the killer's intent and state 

of mind when the crime is committed. See Combs, supra. The 

heinous aspect relates more to the manner in which the crime is 

done - method, i.e., causing the victim unnecessarily prolonged, 

extreme pain. 

There is competent evidence of the cold and calculated 

nature of this crime, therefore the trial judge's finding should 

not be disturbed. 

H. 

FACT THAT PREPARED ORDER DID NOT 
DISCUSS NON-STATUTORY MITIGATING 
FACTORS DID NOT SHOW THAT TRIAL 
JUDGE DID NOT CONSIDER SUCH EV­
IDENCE PRESENTED AT PENALTY PHASE 
OF APPELLANT'S TRIAL. 

In Lockett v. Ohio, 438 U.S. 586, 98 S.Ct. 2954, 37 

L.Ed. 2d 973 (1971), the United States Supreme Court held that 

Ohio's death penalty statute violated Eighth and Fourteenth 

Amendments to the United States Constitution because the 
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tatute restricted the sentencing judge's consideration to the 

statutory list of mitigating factors. Florida's death penalty 

statute has been found to comply with the dictates of Lockett 

v. Ohio, supra. See Songer v. State, 365 So.2d 696 (Fla. 1978). 

The aggravating and mitigating circumstances are not 

facts or elements of the crime. Rather, they channel and restrict 

the sentencer's discretion in a structured way after guilt has 

been fixed. As the Supreme Court explained: 

Wlile the various factors to be con­
sidered by the sentencing authority 
do not have nunerical weights assigned 
to them, the requirements of Furman are 
satisfied when the sentencing authority's 
discretion is guided and charmeled by 
requiring examination of specific fac­
tors that argue in favor of or against 
imposition of the death penalty, thus 
eliminating total arl>itratiness and 
capriciousness in its imposition. 

Proffitt v. Florida, 428 U.S.242:at258~6 S.Ct. at 2969, 49 L.Ed. 

2d at 926 (1976). 

The United States Supreme Court has declared consti­

tutional on its face, Florida's capital sentencing procedure, 

including its weighing of aggravating and mitigating circum­

stances. The Supreme Court stated: 

''The directions given to judge and jury 
by the florida statute are sufficiently 
clear and precise to enable the various 
aggravating cirCllIIlStances to be weighed
against the mitigating ones. As a re­
sult, the trial court's sentencing dis­
cretion is guided and charmeled by a 
system that focuses on the cirClIIlStances 
of each individual hanicide and indivi­
dual defendant in deciding whether the 
death penalty is to be imposed. Id. at 
258, 96 S.Ct. at 2969. 
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In the instant case, Appellant contends that the trial 

judge erred in failing to consider and include several mitigating 

circumstances concerning his excellent character in the sentencing 

weighing process. Appellant cannot prevail on this point since in 

essence his argument is reduced to an observation that the trial 

judge should have given more weight to some of the mitigating fac­

tors than he did. The trial judge is not compelled to give the 

weight desired by the Appellant to such matters. See Hargrove v. 

State, 366 So.2d 1 (Fla. 1978); Lucas v. State 376 So.2d 1149 

(Fla. 1979); Smith v. State, 407 So.2d 89~ (Fla. 1981); Hitch­

cock v. State, 413 So.2d 741 (Fla. 1982). 

Because the trial judge discussed only one mitigating 

circumstance, Appellant suggests that none of the other mitiga­

ting evidence was even considered by the Court. This is pure 

speculation on Appellant's part. See palmesv. State, 397 So. 

2d 648 (Fla. 1981). Appellant was in no way restricted in pre­

senting mitigating evidence to the court. Cf. 

Eddings v. Oklahoma, 455 U.S. 104, 71 L.Ed. 2d 1, 102 S.Ct. 869 

(1982). There is no requirement that the trial judge state what 

evidence he considered and then rejected. He need only set out 

what circumstances he finds to exist. Section 921.141(3), Florida 

Statutes. 

Appellant's argument is totally without merit. 

SUMMARY 

Even if anyone of the trial judge's six findings of 

statutory aggravating circumstances were to be rejected for any 
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reason, the remaining aggravating factors suffice to support 

the imposition of death since there are no mitigating factors 

present. See Zeigler v. State, 402 So.2d 365 (Fla. 1981); 

Brown v. State, 381 So.2d 890 (Fla. 1980); Armstrong v. State, 

399 So.2d 952 (Fla. 1981); Ford v. State, 374 So.2d 496 (Fla. 

1979); Elledge v. State, 345 So.2d 998 (Fla. 1977); Aldridge 

v. State,35l So.2d 945 (Fla. 1977); Shriner v. State, 386 So.2d 

525 (Fla. 1980). 
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ISSUE VIII� 

THE TRIAL COURT DID NOT ERR IN 
SENTENCING APPELLANT TO DEATH 
EVEN THOUGH CO-DEFENDANT GEORGE 
DUDLEY HAD NEGOTIATED A LIFE 
SENTENCE. 

The imposition of a death sentence is not dependent 

on the sentence of a co-defendant, however, a co-defendant's 

sentence is one factor, along with evidence of complicity 

which may be considered. Each case should be decided on its 

own facts and circumstances. Witt v. State, 342 So.2d 497 

(Fla. 1977); Malloy v. State, 382 So.2d 1190 (Fla. 1979). 

In the case at bar there is no evidence that co­

defendant George Dudley was anything more than a slow-witted, 

minor participant in the crimes charged. Also absent from the 

record is any evidence that Dudley took any part in the physical 

atrocities committed on the victim. On the other hand, Dudley's 

testimony revealed that Appellant, at a minimum, struck and 

bound the victim and appeared to be trying to strangle her (R. 

930-931, 963). Appellant planned the crime (R. 925) and took 

charge of the disposition of the stolen property (R. 930, 977-978). 

In Witt, supra., this Court upheld the imposition of 

the death penalty on Witt, noting the disparity in culpability 

between Witt and his co-defendant who acted under Witt's domin­

ation and suffered mental problems. Witt, supra. at 501. Unlike 

Slater v. State, 316 So.2d 539 (Fla. 1975) where the triggerman 

received only a life sentence, and Malloy, supra., where equally 
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culpable co-defendants received disparate sentences, the dis­

tinction in the instant case is supported by the record. Compare 

also Messer v. State, 330 So.2d 137 (Fla. 1976). For the fore­

going reasons, the trial judge did not err in imposing a more 

severe sentence on Appellant than the one received by George 

Dudley. 
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ISSUE IX� 

SENTENCING LARRY DONNELL BROWN 
TO DEATH WHEN IT WAS NOT PROVEN 
THAT HE INTENDED TO KILL ANNA 
JORDAN CONSTITUTES CRUEL AND 
UNUSUAL PUNISHMENT. (As stated by
Appellant) 

Citing Enmund v. Florida, supra., Appellant claims 

that the death penalty cannot be imposed because he did not 

actually and intentionally kill the victim. In Enmund, supra. 

the United States Supreme Court held that Florida's death penalty 

statute cannot be constitutionally imposed upon a defendant 

who did not kill, attempt to kill, intend to kill or intend that 

lethal force be used during the underlying felony. 

Enmund is clearly distinguishable from the instant 

cause. Enmund was not present at the scene of the killing nor 

did he intend a killing. Enmund was only an aider and abettor 

to the underlying felony. In contrast, Appellant was present 

during the killing, had initiated the underlying felony, affirmed 

after the crime that he had "killed one white bitch"(R. 1010); 

and finally, made no effort to either depart or interfere:Mith 

the killing. Appellant simply continued on with the joint venture. 

Cf. Ruffin, supra.; Hall v. State, 420 So.2d 872 (Fla. 1982); 

Stanley v. Zant, 697 F.2d 955 (11th Cir. 1983). 

The evidence as presented at trial rebuts Appellant's 

contention that he did not intend to take life, and in fact, 

as discussed in Issue VIII, Supra., supports the conclusion that 

Appellant conmitted premeditated murder. Appellant's judgment 

and sentence should be affirmed. 
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ISSUE X� 

THE TRIAL COURT ERRED IN SEN­�
TENCING LARRY DONNELL BROl~ TO� 
DEATH OVER THE JURY'S RECOM­�
MENDATION OF LIFE I}WRISONMENT,�
BECAUSE THE FACTS SUGGESTING� 
DEATH AS ~~ APPROPRIATE PENALTY� 
WERE NOT CLEAR AND CONVINCING� 
THAT VIRTUALLY NO REASONABLE� 
PERSON COULD DIFFER.� 
(As stated by Appellant)� 

Relying on Tedder v. State, 322 So.2d 908 (Fla. 1975), 

Appellant contends that the lower court erred in overruling 

the jury recommendation. 

In response, we submit first that this Court should 

revisit Tedder and second, that even under Tedder standards, the 

jury override was not erroneous. 

This Court Should Revisit Tedder. 

Section 921.141(2), Florida Statutes, reduces the jury's 

role to that of advising the trial court. It is manifest that 

the purpose of seeking a jury recommendation is so that the trial 

court can receive the benefit of the "conscience of the community"S 

in con~idering the appfopriate sentence. But this Court h~s 

reiterated that in a capital case it is the judge who is the 

sentencer - not the Supreme Court, nor the jury, but the trial 

jUdge.o It is the judge's findings, not those of the jury, that 

must withstand scrutiny by this Court " ... (n)otwithstanding the 

recommendation of a majority of the jury." See Section 921.141(3) 

Florida Statutes. 

57 McCaskill v. State, 344 So.2d 1276 (Fla. 1977 
6/� Lamadline v. State, 303 So.2d 17 (Fla. 1974); Brown v. Wain­

wright, 392 So.2d 1327 (Fla. 1981). 
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Continued adherence to Tedder results in the jury 

becoming the sentencer in capital cases, since the judge is 

considered to have erred if he does not give sufficient weight 

to the jury recommendation. The fact is that under Tedder, 

the jury recommendation of life cannot be rejected by the judge 

unless the evidence is so clear and convincing that reasonable 

minds could not differ. If the jury's recommendation cannot 

be rejected except where that test is met, then in essence the 

jury becomes the sentencer. When the jury recommends life, 

the focus is then on that recommendation rather than on the weight 

given by the judge to the aggravating and mitigating circumstances. 

Consequently, it does not matter to what degree the trial judge 

finds the aggravating circumstances outweigh the mitigating. 

Imposition of the supreme penalty is improper unless it can be 

determined that the jury acted irrationally under the circumstances. 

The jury's recommendation should remain what it was 

meant to be, a sample of the counscience of the community with 

respect to the particular case. By overemphasizing the jury 

recommendation, resort to speculation unsupported by the appellate 

record will result. The judge's written findings and reasons 

for imposing the death penalty is not subject to surmise or 

guess work - the jury's will be. By concentrating on those 

findings and not on whether the jury recommendation should be 

overridden, this Court will assume the meaningful appellate re­

view essential to a proper application of the statute. 

33. 



r� 

The Tedder Standards Were Met. 

This Court has said that although the jury recommenda­

tion is to be accorded great weight, the ultimate decision as 

to whether the death penalty shall be imposed rests with the 

judge and that if based on the totality of the circumstances the 

facts suggesting death are so clear and convincing that no rea­

sonable person could differ, the jury override will be affirmed. 

Johnson v. State, 393 So.2d 1069 (Fla. 1980); See also Hoy v. 

State, 353 So.2d 826 (Fla. 1978); Tedder v. State, supra.; 

Lamadline v. State, 303 So.2d 17 (Fla. 1974); State v. Dixon, 

283 So.2d 1 (Fla. 1971). 

The State would submit that the totality of circum­

stances cogently set out in the judge's order separates this 

case from the norm of capital offenses and justifies affirmance 

of the jury override. Compare: Barclay v. State, 343 So.2d 1266 

(Fla. 1977); Hoy v. State, supra.; Dobbert v. State, 328 So.2d 

433 (Fla. 1974); Gardner v. State, 313 So.2d 675 (Fla. 1975); 

Douglas v. State, 328 So.2d 18 (Fla. 1975); McCrae v. State, 395 

So.2d 1145 (Fla. 1980); Johnson v. State, supra.; Sawyer v. 

State, 313 So.2d 680 (Fla. 1975). 

In overriding a jury recommendation, the trial judge 

must express concern and particular reasons which justify the 

jury override. Thompson v. State, 328 So.2d 1 (Fla. 1976). 

The judge did so in this particular case. 

Inr the instant case, the trial judge went to great lengths 

to set forth the factors which caused his departure from the 

jury's recommendation (R. 209-41; 278-280). 
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The trial judge was aware that Appellant had accom­

plices in the perpetration of his criminal acts; he found 

that Appellant's participation was of a major consequence to the 

murder of the victim. The trial judge found six aggravating 

factors, not all of which were presented to the jury. Cf. 

Spaziano v. State, So.2d (Case No. 50,250 Fla. 1983); 

White, supra. Balanced against these factors 'arecno significant 

mitigating factors.. 'funpare Zeigler v. State, 402 So. 2d 365 

(Fla. 1981); Spaziano, supra. This is not a case where an 

equally culpable co-defendant received a lesser sentence. Cf. 

Malloy v. State, 382 So.2d 1190 (Fla. 1979). 

Because the aggravating factors present in the instant 

case outweigh any possible mitigating circumstances the trial 

judge did not err in rejecting the jury's recommendation of life 

imprisonment. 
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ISSUE XI� 

THE TRIAL COURT'S IMPOSITION OF 
A DEATH SENTENCE FOLLOWING A JURY 
RECOMMENDATION OF LIFE IMPRISONMENT 
\>lAS PROPER AND DID NOT PLACE BROWN 
IN DOUBLE JEOPARDY OR VIOLATE HIS 
RIGHT TO DUE PROCESS AND IS NOT 
CRUEL AND UNUSUAL PUNISHMENT. 

A. Double Jeopardy 

As noted by Appellant, the double jeopardy issue raised 

herein was decided adversely to his position in Douglas v. State, 

373 So.2d 893 (Fla. 1979). This Court recently reconsidered this 

issue in light of Bullington v. Missouri, 451 U.S. 430 (1981); 

in Spaziano v. State, So.2d (Fla., Case No. 50,250, 1983), 

8 FLW 178, and has once again resolved this issue adversely to 

Appellant's position. Appellant has made no argument herein 

which distinguishes Spaziano, supra. from the instant case, and 

thus Spaziano, supra. is controlling authority on this point. 

B. Due Process 

Nothing contained in the Due Process Clause of the 

Fourteenth Amendment mandates written findings of fact by the jury 

in cap~tal cases. The standard promulgated by this Court in 

Tedder v. State, supra. is sufficient to determine the correctness 

of the trial court's decision to reject: a jury recommendation 

of life. The mandate of Furman v. Georgia, 408 U.S. 238, 92 S.Ct. 

2726, 33 L.Ed. 2d 346 (1972) requires that the discretion of the 

jury be channelled; it does not require that it be etched in stone 

or that the trial court be conclusively bound by their recommend­

ation. 
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C. Cruel and Unusual Punishment 

Appellant's Cruel and Unusual Punishment argument is 

also unpersuasive. There is no constitutional right to jury 

sentencing in capital cases. Westbrook v. Balkcom, U.S. 

, 66 L.Ed. 2d 298 (1980) [Justice White dissenting from the 

denial of certiorari]. 
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CONCLUSION 

Based on the foregoing arguments and authorities, 

Appellee respectfully requests that the Judgment and Sentence 

of the lower court be affirmed. 

Respectfully submitted, 
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