
neck in a loop (R 931). If Jordan was in fact asphyxiated by one of 

• the other three means mentioned by Dr. Wood, then it must have been 

one of the other men, rather than Brown, who brought about her 

death. 

Even� if one concludes that it was some act on the ?art of Larry 

Brown which caused Jordan's death, in accordance with Enmund, death 

would still be an illegal sentence to impose upon Brown if he did 

not intend that Anna Jordan die. 

Brown discussed in Issue VI the absence of proof that he deliber­

ately killed Anna Jordan. There was no discussion among the three 

men who went to Jordan's house about killing anyone (R 958). Nor 

did Brown ever threaten Jordan (R 958). Especially significant is 

George Dudley's testimony that Jordan appeared to be alive when he 

exited her house (R 956). If Brown intended to kill Jordan, there 

was nothing to prevent him from doing so'• 

One reasonable hypothesis based upon the facts of this case is• 
that, rather than her death being intended, Jordan was asphyxiated 

when she struggled against the bonds encircling her throat. Brown is 

entitled to the benefit of this hypothesis. See McArthur v. State, 

351 So.2d 972 (Fla. 1977); Mayo v. State, 71 So.2d 899 (Fla. 1954). 

It seems likely that the jury considered Jordan's death to be 

unintentional (or decided that Brown did not himself perform the 

acts that led to her death) in returning their recommendation that 

l·fh e . a 1 e sentence. 10rece1ve 

10)� As discussed in Issue V, use at the guilt phase of the trial 
of the special verdict form proposed by Brown would have eliminated 
any doubt as to whether the jury considered Brown to be guilty 

• 
of premeditated murder, or merely liable for an unintentional 
death which occurred during the course of the felony of burglary • 
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As the Enmund Court discussed, no valid penological purpose is 

served by a death sentence for one who did not intend to kill. For 

~	 example, one who begins a criminal episode with no intention of 

killing will not be deterred by the fact that death is a potential 

penalty for murder, as murder is not in his plans. Thus the goal of 

deterrence, a much-used justification for the death penalty, is in 

no way furthered. 

Pursuant to Enmund, because the State did not show that Larry 

Brown intentionally killed Anna Jordan, his death sentence constitutes 

cruel and unusual punishment in violation of the Eighth and Fourteenth 

Amendments to the Constitution of the United States. 

x. 

THE TRIAL COURT ERRED IN SENTENCING LARRY 
DONNELL BROWN TO DEATH OVER THE JURY'S 
RECOMMENDATION OF LIFE IMPRISONMENT, BE­
CAUSE THE FACTS SUGGESTING DEATH AS AN 

~	 APPROPRIATE PENALTY WERE NOT SO CLEAR AND 
CONVINCING THAT VIRTUALLY NO REASONABLE 
PERSON COULD DIFFER. 

At the penalty phase of Brown's trial, the jury deliberated 

approximately two hours (R 209), and then returned the following 

recommendation (R 199, 1381): 

The jury advises and recommends to the Court 
that� it impose a sentence of life imprisonment 
upon� Larry Donnell Brown, without possibility 
of parole for twenty-five years. So say we 
all,� Carroll R. McCain, Foreperson. 

The life recommendation of a jury must be followed if there is 

a reasonable basis therefor. Malloy v. State, 382 So.2d 1190 (Fla. 

1979); Walsh v. State, 418 So.2d 1000 (Fla. 1982) • 

•� 53 



The jury's recommendation of life must be given great weight, 

•
and 

[i]n order to sustain a sentence of 
death following a jury's recommendation of 
life, the facts suggesting a sentence of 
death should be so clear and convincing that 
virtually no reasonable person could differ. 

Tedder v. State, 322 So.2d 908, 910 (Fla. 1975). 

The recommendation of the jury represents the judgment of the 

community as to ,whether death is the appropriate penalty under the 

facts of the case being considered. Odom v. State, 403 So.2d 936 

(Fla. 1981). 

Under the facts of this case, the court below should not have 

sentenced Larry Brown to die after the jury recommended that he 

live. 

There were a number of rational bases to support the jury's

• life recommendation. For example, the jury may have considered the 

substantial mitigating evidence Brown presented (which was uncontradicted) 

including: 

1. His interest in religion (R 1342-1343). 

2. The aid Brown had given to police in other criminal cases, and 

the fact that Brown even gave the police information which allowed 

them to solve the instant case (R 1315-1318). 

3. Brown was a father who loved and cared for his child (R 1339-1340). 

See Jacobs v. State, 396 So.2d 713 (Fla. 1981). 

4. Brown's family background, involving as it did a fatherless 

home, the upsetting death of Brown's mother only a few months before 

the crimes involved herein, and Brown's efforts to guide his two 

• 
younger siblings to stay clear of trouble (R 1337-1338, 1393). See 
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McCampbell v. State, 421 So.2d 1072 (Fla. 1982) and Eddings v. 

• Oklahoma, 455 U.S. 104, 102 S.Ct. 869, 71 L. Ed.2d 1 (1982) • 

5. Brown was a supportive son to his mother while she was living (R 

1340) . 

The jury may also have considered the fact that George Dudley 

was permitted to plead to a lesser charge for a lesser punishment. 

See Slater v. State, 316 So.2d 539 (Fla. 1975); McCampbell, supra. 

The jury logically could have concluded, from the physical evidence 

and Dr. Wood's testimony, and the fact that Dudley was not a credible 

witness, that there was no legitimate justification for treating 

Brown� and Dudley differently. See Malloy v. State, 382 So.2d 1190 

(Fla.� 1979). (This argument is developed further in Issue VIII.) 

As discussed in Issue IX, the jury may also have been influenced 

by the lack of proof that Brown intended to cause Jordan's death. 

•� See Enmund v. Florida, U.S. 102 S.Ct. , 73 L.Ed.2d 1140 

(1982). 

Taking all these matters into consideration, one cannot say 

that� the jury lacked a rational basis for returning a life recommen­

. 11
d atlon. 

Nor was the jury misled or not fully informed when they made 

their recommendation. Here, as in Neary v. State, 384 So.2d 881 

(Fla. 1980), in which the Court found error in the trial court's 

override of the jury's life recommendation, the only additional 

factor before the judge that was not before the jury was the presentence 

11)� See also Issue VII. H., in which Brown discusses the mitigating 
circumstances which the trial court should have considered • 
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investigation report, containing a subjective evaluation and opinion 

of the parole and probation officer. Unlike in Neary, the report 

~	 here contained two facts not before the jury: Brown's status as a 

parolee, and his conviction for attempted second-degree arson (R 

1392, 1394). As discussed in Issue VII. B. and C., neither of 

these facts could properly by used by the court in aggravation. Nor 

would either or both be sufficient to justify overriding the jury's 

recommendation. 

This Court has reversed death sentences imposed over jury 

recommendations of life in cases involving murders which were at 

least as heinous as the murder committed in this case. For example, 

in Brown v. State, 367 So.2d 616 (Fla. 1979), the victim was beaten 

about the head, shot, and finally drowned. In McKennon v. State, 

403 So.2d 389 (Fla. 1981), the defendant murdered his employer by 

beating her head against the floor and wall, strangling her, slicing 

~	 her throat, breaking ten of her ribs, and stabbing her. The only 

mitigating circumstance was the defendant's age of eighteen. This 

Court found that there was a rational basis for the jury's recommendation 

and reduced the sentence to life imprisonment. In Welty v. State, 

402 So.2d 1159 (Fla. 1981), the defendant stole the victim's car and 

stereo, then returned, struck the victim several times in the neck 

and set fire to his bed. The trial court found no mitigating factors, 

but there was evidence of nonstatutory mitigating factors which 

could have influenced the jury to return its life recommendation. 

This Court vacated the death sentence with directions to resentence 

the defendant to life. 
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Swan v. State, 322 So.2d 485 (Fla. 1975) is perhaps factually 

the closest case to the one presently before this Court. The victim 

~ in Swan was found badly beaten in her home and tied in such a way 

that struggling to free herself caused strangulation. She died 

seven days after the beating from the injuries; The motive was 

robbery or burglary since several items of value were missing, and 

the trial judge found the murder heinous, atrocious or cruel. A 

jury recommended a life sentence for Swan. This Court reversed 

Swan's death sentence holding that the trial judge should have 

followed the jury's recommendation of life. 

Based upon the foregoing considerations, it is impossible to 

say that reasonable persons would necessarily conclude that death is 

the only possible penalty for Larry Brown. Therefore, his death 

sentence must be vacated and this cause remanded with directions 

that Brown be resentenced to life imprisonment. 

~ 
XI. 

THE TRIAL COURT ERRED IN IMPOSING A 
DEATH SENTENCE UPON BROWN AFTER THE 
JURY RECOMMENDED LIFE IMPRISONMENT 
BECAUSE SUCH A SENTENCE PLACED BROWN 
IN DOUBLE JEOPARDY, VIOLATED HIS RIGHT 
TO DUE PROCESS AND CONSTITUTES CRUEL AND 
UNUSUAL PUNISHMENT. 

A. Double Jeopardy 

Brown realizes that this Court has previously rejected this 

double jeopardy issue in Douglas v. State, 373 So.2d 895 (Fla. 

1979). However, there is no definitive ruling from the United 

States Supreme Court, and Brown asks this Court to reconsider its 

previous position. 
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In Douglas, this Court announced two reasons for holding that� 

double jeopardy does not bar a death sentence after a life recommen­

~ dation: one, that the United States Supreme Court approved the� 

procedure of a judge's overriding a jury recommendation of life in 

Proffitt v. Florida, 428 U.s. 242, 96 S.Ct. 2960, 49 L.Ed.2d 913 

(1976), and; two, that a binding jury recommendation of life would 

violate Furman v. Georgia, 408 U.S. 238, 92 S.Ct. 2726, 33 L.Ed.2d ~ 

346 (1972). ~submits that these two reasons do not form an 

adequate basis to reject his double jeopardy claim. First, a double 

jeopardy issue was not before the United States Supreme Court in 

Proffitt and it is axiomatic that issues not raised in that court on 

certiorari are not decided. ~,Mazer v. Stein, 347 U.S. 201, 

208, 74 S.Ct. 460, 98 L.Ed. 630 (1954). Second, a binding jury 

recommendation for mercy would not conflict with the mandate of ~~~ 
Furman. Only the arbitrary infliction of death is forbidden.~, 

~	 Gregg v. Georgia, 428 U.S. 153, 203, 96 S.Ct. 2909, 49 L.Ed.2d 859 

(1976) (approving a system with a binding jury determination of life 

imprisonment). 

Recently, the United States Supreme Court held that double 

jeopardy principles prevented a Missouri capital defendant from 

being subjected to the possibility of a death sentence upon retrial 

where the first jury returned a sentencing verdict of life imprisonment. 

Bullington v. Missouri, 451 U.S. 430, 101 S.Ct. 1852, 68 L.Ed.2d 270 

(1981). The Court distinguished earlier cases in which it held that 

the Double Jeopardy Clause did not apply to sentencing on the basis 

of the unique character of a penalty hearing in a capital case; the 

jury has to consider new facts in a separate proceeding under a 
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burden of proof of beyond a reasonable doubt. Because the Missouri 

sentencing proceeding had all the features of a trial to determine guilt,

• the Supreme Court reasoned that double jeopardy principles applied. 

The procedure that resulted in the 

• 

imposition of the sentence of life imprison­
ment upon petitioner Bullington at his first 
trial, however, differs significantly from 
those employed in any of the Court's cases 
where the Double Jeopardy Clause has been 
inapplicable to sentencing. The jury in 
this case was not given unbounded discretion 
to select an appropriate punishment from a 
wide range authorized by statute. Rather, a 
separate hearing was required and was held, 
and the jury was presented both a choice 
between two alternatives and standards to 
guide the making of that choice. Nor did 
the prosecution simply recommend what it 
felt to be an appropriate punishment. It 
undertook the burden of establishing certain 
facts beyond a reasonable doubt in its quest 
to obtain the harsher of the two alternative 
verdicts. The presentence hearing resembled 
and, indeed, in all relevant respects was 
like the immediately preceding trial on the 
issue of guilt or innocence. It was itself 
a trial on the issue of punishment so precisely 
defined by the Missouri statutes. 

* * * 
68 L.Ed.2d at 278-279. 

By enacting a capital sentencing procedure 
that resembles and is like a trial on the 
issue of guilt or innocence, however, Missouri 
explicitly requires the jury to determine 
whether the prosecution has "proved its 
case." Both Burks and Green, as has been 
noted, state an exception to the general 
rule relied upon in North Carolina v. Pearce. 
That exception is applicable here, and we 
therefore refrain from extending the rationale 
of Pearce to the very different facts of the 
present case. Chief Justice Bardgett, in 
his dissent from the rulng of the Missouri 
Supreme Court majority, observed that the 
sentence of life imprisonment which petitioner 
received at his first trial meant that "the 

• 
jury has already acquitted the defendant of 
whatever was necessary to impose the death 
sentence." 594 S.W.2d, at 922. We agree. 
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A verdict of acquittal on the issue of 
guilt or innocence is, of course, absolutely 

• 
final. The values that underlie this principle, 
stated for the Court by Justice Black, are 
equally applicable when a jury has rejected 
the State's claim that the defendant deserves 
to die: [quotation omitted] 

* * * 
68 L.Ed.2d at 282-283. 

Because the sentencing proceeding at peti­
tioner's first trial was like the trial on 
the question of guilt or innocence, the 
protection afforded by the Double Jeopardy 
Clause to one acquitted by a jury also is 
available to him, with respect to the death 
penalty, at his retrial. 

68 L.Ed.2d at 284. 

• 
The rationale in Bullington applies equally to Florida's procedures. 

Like Missouri, Florida has a separate hearing before the jury in a 

capital trial regarding sentencing • 5921.141(2), Fla. Stat. Like 

Missouri, Florida law also requires that the State prove aggravating 

factors byond a reasonable doubt. State v. Dixon, 283 So.2d 1 (Fla. 

1973). Like Missouri, Florida's capital sentencing procedures are 

in every material respect a trial resembling the one to determine 

guilt or innocence. Bullington v. Missouri controls this case, and 

double jeopardy bars the imposition of a death sentence after a jury 

recommendation of life imprisonment. 

The trial judge's imposition of death after the jury recommended 

life violates double jeopardy provisions of the United States and 

Florida Constitutions. Amend. V, XIV, U.S. Const.; Art. I, 59, Fla. 

Const • Brown urges this Court to reverse. 
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B. Due Process 

As stated by the Supreme Court in Gardner v. Florida, 430 u.S. 

• 349, 358, 97 S.Ct. 1197, 51 L.Ed.2d 393 (1977), "it is now clear that 

the sentencing process, as well as the trial itself, must satisfy 

the requirements of the Due Process Clause." For a revocation of 

parole or probation one of the minimum requirements of due process 

is a� written statement by the fact finders as to the evidence relied 

upon� and the reasons for the revocation. Gagnon v. Scarpelli, 411 

U.S.� 778, 786, 93 S.Ct. 1756, 36 L.Ed.2d 656 (1973); Morrissey v. Brewer, 

408 u.S. 471, 489, 92 S.Ct. 2593, 33 L.Ed.2d 484 (1972). The interests 

of a capital defendant are even greater than a parolee's or probationer's, 

since the death penalty is possible. Consequently, the minimum 

requirements of due process for imposition of the death peanlty are 

at least as stringent as for revocation of parole or probation. 

Thus, due process must require a written statement by the factfinders 

•� as to the evidence relied upon and the reasons for imposing the 

death penalty. 

Under the Florida procedure for imposing the death penalty 

there are two distinct finders of fact, the jury and the trial 

judge. Yet, only the judge is required to set forth his reasons for 

imposing the death penalty in writing. As a result, when the jury 

recommends life imprisonment, but the judge imposes a sentence of 

death, only the judge's reasoning is made known to this Court for 

purposes of review. Since the jury's findings concerning aggravating 

and mitigating circumstances are never reduced to writing, neither 

the defendant nor this Court can ever know the basis for the jury's 

recommendation. When the jury's findings are unknown, it is impossible 
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to compare the jury reasoning with that of the trial judge to determine 

• 
whose judgement was the more reasonable on the basis of the trial 

record. 

Under the standard of Tedder v. State, 322 So.2d 908 (Fla. 

1975), a sentence of death imposed following a jury recommendation of 

life cannot be sustained unless the facts suggesting a sentence of 

death are so clear and convincing that virtually no reasonable 

person could differ. But, application of the Tedder standard always 

involves a situation where the jury differs with the judge. To 

sustain a death sentence under the Tedder standard necessarily 

requires a determination that the jury's recommendation was unreasonable. 

Yet, no such determination can properly be made when the jury's 

reasons for recommending life are unknown. In the absence of written 

findings by the jury, this Court can only guess at whether the jurors 

chose to ignore the evidence and the law and recommend life on the 

•� basis of emotion, or whether they reasonably disagreed with the 

judge as to the aggravating and mitigating circumstances shown by 

the evidence or the weight to be given to such circumstances. Thus, 

application of the Tedder standard to uphold a sentence of death 

despite a jury recommendation of life vioaltes due process for two 

reasons: (1) The absence of written findings by the jury regarding 

aggravating and mitigating circumstances makes rational review of the 

reasonableness of their recommendation and the judge's decision to 

override it impossible. (2) The standard itself is irrational because 

re~able pers.2ns can ~~_~~>:.~~.ay~-!~"~~~_agreeover whether /'lIV~! 
a particular defendant should be sentenced to death • 
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C. Cruel and Unusual Punishment 

In Trop v. Dulles, 356 U.s. 86, 100-101, 78 S.Ct. 590, 2 L.Ed.2d 

~ 630, 642 (1958), the United States Supreme Court declared, 

The basic concept underlying the Eighth 
Amendment is nothing less than the dignity 
of man. While the State has the power to 
punish, the Amendment stands to assure that 
this power be exercised within the limits of 
civilized standards •••• The Amendment must 
draw� its meaning from the evolving standards 
of decency that mark the \progress of a 
maturing society. 

The assessment of contemporary values necessary for determining 

whether the death penalty is prohibited as cruel and unusual punishment 

under the Eighth and Fourteenth Amendments to the United States 

Constitution requires an examination of objective indicia reflecting 

the public attitude toward that penalty, including jury determinations. 

Gregg v. Georgia, supra; Woodson v. North Carolina, 428 U.S. 280, 

288, 96 S.Ct. 2978, 49 L.Ed.2d 944 (1976). "[Ilt is thus important 

~	 to look to the sentencing decisions that juries have made in the 

course of assessing whether capital punishment is an appropriate 

penalty for the crime being tried." Coker v. Georgia, 433 U.S. 584, 

596, 97 S.Ct. 2861, 53 L.Ed.2d 982 (1977). 

While the Florida death penalty statute may be constitutional 

on its face, Proffitt v. Florida, 428 U.S. 242, 96 S.Ct. 2960, 49 

L.Ed.2d 913 (1976), that does not mean that it may not be applied in 

an unconstitutional manner in a given case. When the death penalty 

is imposed, as it was in this case, in contravention of a jury 

recommendation of life imprisonment, it has been imposed without 

regard for those evolving standards of decency from which the Eighth 

Amendment draws its meaning. In fact, the jury's recommendation 
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constitutes the single most important indicator of whether the death 

penalty comports with community standards of decency in a given 

~	 case. This is true because "a jury that must choose between life 

imprisonment and capital punishment can do little more--and must do 

nothing 1ess-- than express the conscience of the community on the 

ultimate question of life or death." Witherspoon v. Illinois, 391 

u.s. 510, 519, 520, 88 S.Ct. 1770, 20 L.Ed.2d 776 (1968). As this 

Court recognized in McCaskill v. State, 344 So.2d 1276, 1280 (Fla. 

1977), "Juries are the conscience of our communities." 

Since juries are the conscience of our communities, a jury 

recommendation of life imprisonment reflects a determination that 

the death sentence does not comport with contemporary community 

standards in a particular case. To impose the death penalty in 

disregard of such a jury determination constitutes cruel and unusual 

punishment and violates the Eighth and Fourteenth Amendments. 

~ 
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CONCLUSION� 

Larry Donnell Brown asks this Honorable Court to reverse his 

• convictions and remand this case for a new trial for the reasons 

expressed in Issues I. through IV. of this brief. If a new trial is 

not granted, Brown asks that his death sentence be reduced to life 

imprisonment or that it be remanded for new sentencing proceedings, 

for the reasons discussed in Issues V., and VII. through XI. Brown 

also requests that his life sentence for burglary be vacated, for 

the reasons set forth in Issues V. and VI. 
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