IN THE SUPREME COURT

- THE FLORIDA BAR,

Complainant,

Case NOS.:; 62,951
vs 63,652
65,143

JOHN L. JAMES,

Respondent /

PETITION FOR REVIEW

COMES NOW Respondent and petitions this court to review the.
above-styled cases and the findings of the referee and alleges:

1. The grounds for review are set forth within the issues section
of the Respondent's Brief.

2. Oral argument is hereby waived.

WHEREFORE Respondent hereby petitions this court to review the

above-styled cases.

Respectfully submitted on this 2 7#& day of May, 1985.

7 e N,
/%;ﬁn L. James
or Respondefit
Post Office Box 854

Havana, Florida 32333
(904) 539-6917
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IN THE SUPREME COURT OF THE STATE OF FLORIDA
CLERK, SUPkEme COURT
By.____ ‘
THE FLORIDA BAR, Chief Deputy Clarp =

Complainant,
Case Nos.: 62,951

63,652
65,143

vs
JOHN L. JAMES,

Respondent. /

PETITION FOR REVIEW AND BRIEF -
(with Affidavit)

BRIEF OF RESPONDENT
I HEREBY CERTIFY that a true and correct copy of the enclosed

has been served by U.S. Mail to the FLORIDA BAR, Tallahassee, Florida

32301 on this ché day of May, 1985,

Prepared By:
John L. James,

For Respondent

Post Office Box 854
Havana, Florida 32333
(904) 539-6917






The allegation is forming a partnership when the partnership
business is the practice of law. The bar has not alleged solicitation
or a feeder practice, and argues these conclusions from no basis.

The bar does not even argue that the agency was involved in the
actual practice of law; the bar argues that the. agency was a quasi-
partnership (that which had characteristics of a partnership).

The bar argues that the "concept of profitability (for the agency)
was based upon the need to collect punitive damages on small claims.

To make this concept functional, the agency had to seek litigation in

order to ask for such damages. In this manner, as an integral part of
the agency's business was the practice of litigation law in debt
matters."

The bar argues that by representing a client which seeks
litigation for profit, as an integral part of its business, that
respondent is a partner in a business in which he holds no ownership
interest and from which he does not participate in profits. The bar,
by this argument rejects the cited definition of the practice of law;
the giving of advice and counsel to another in legal matters... if the
advice affects important rights of another under the law and if
reasonable protection of rights and property of those advised

requires legal skill and knowledge of the law greater than that

possessed by an average citizen. Fla. Bar v. Town, 174 So.2d 395

(Fla. 1965).

The bar begins by describing a collection agency which

respondent admittedly incorporated, and transferred all interest to

Mr. Hampton. The bar describes close physical proximity and a close
working relationship. The bar describes a collection agency seeking

to profit from cases referred to counsel for litigation based upon
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punitive damages. The bar then argues that even though respondent
had no right to agency profits and the agency had no right to
respondent's earnings, a partnership existed.

The bar cites a community of interest. If this court holds that
a community of interest or commonality of success is the basis for
finding a partnership, respondent suggests that attorney's who own and
operate both banks and a law office which does work for the banks
would be guilty of unethical conduct.

The test which the bar urges is facially defective. What is
prohibited is a partnership for the practice of law. No allegation is
even made that the agency was involved in the actual practice of law.
The bar alleges a seeking of profit from litigation as a new definition
of the practice of law.

No partnership existed; and certainly no facts even are alleged
that respondent allowed any partnership or even quasipartnership
regarding his practice of law. The bar has tried to stretch
definitions beyond recognition in an unsuccessful effort to infer
that a partnership between respondent and the agency existed and then
to create a new definition for the practice of law; namely, that a
business which profits from litigation is in the practice of law.
Such a definition is unsupported by any cases. It should be rejected.

The factual allegations regarding misconduct set forth in
paragraphs 48 through 66 have been admitted. The conclusion that the
client was damaged thereby deserves comment. If, as the referee
found, respondent's client was damaged by the admitted conduct of
respondent, then the court should note that on the facts alleged, the
trial court acted without just cause to set aside a lawful judgment

and did so entirely because of prejudice toward the attorney of a
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party. That hardly seems ethical. There is no evidence in this

record to show that such in fact occurred, in fact there is no

reason for the court's action setting aside the judgment other than
that the court believed that the judgment had been entered erroneously.
That belief is not linked to respondent's behaviour and any suggestion
that the result would have been different "but for" respondent's
admittedly improper conduct has not been shown. The allegation of
violation of DR 7-101(A)(3) is not justified because there is no
showing of prejudice due to respondent's conduct. The remaining
violations are correct if the element of intent is not relevant.. On
the face of the pleadings and proof it is clear that respondent lost
his temper. By definition a loss of temper is a loss of control or
unintended conduct. This court, on examination of the record, can and
should determine whether and to what extent intent is and should be

an element of the violations urged. The record, at most shows a loss
of temper which respondent was attempting to control. This court should
be well aware that such conduct, although regretable, is certainly not
"intentional"™ in the usual sense of that word. Respondent seeks
clarification of whether mens rea, clear foreghought and evil intent

are elements of the sections aforementioned.
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Penalty.

The penalty assessed is clearly excessive under the facts as submitted
to the referee. The facts are undisputed that the events alleged
occurred in 1980, and 1981. The complaints were not filed until 1982
through 1984, and were obviously collected for hearing.

Hearing was finally held in late 1984, three to four years after
the events complained of, and only after an order to show cause was
issued to the bar because of the delay involved. The bar correctly
argued at hearing that the "penalty" to be assessed against the bar
was mitigation of penalty against respondent, rather than dismissal,
and that the cases should be heard. Thereafter the bar set and held
hearing in an expeditious manner.

. It is elementary that collecting violations, and delaying hearing
in order to do so are factors which this court will consider as
mitigating factors in a disciplinary matter.

The bar seeks an offsetting aggrevation of discipline for
cumulative violations. Where, as here, the bar is at fault for the
accumulation of violations, no such aggrevation should be allowed.

An analysis of the findings of the referee and of the complaints
made, together with exhibits and testimony show the following:

-1) Respondent clearly lost his temper before a county judge. His
statement as quoted show a loss of his temper. and his good faith effort
to control that. He said that he was so mad he could spit nails and
could not control himself, but that he would try to control himself.
Complaint 65,143, Paragragh 60, admitted by transcript. Such conduct

. is improper and subject to this court's sanction, but it is conduct

of a kind which would routinely be punishable by a private reprimand,
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and less serious than conduct which has been punished by a public

reprimand. An example of such conduct is Bar v. Carter, 410 So.2d

920 (F1l. 1982) where an attorney who made derrogatory remarks about
a judge in a pleading, and comingled client and personal funds received
a public reprimand.

It is clear that if respondent's only violation had been losing
his temper in court, a reprimand is the maximum penalty which would
be assessed.

The first count of Complaint 65,143 alleges or purports to allege
a business relationship which was improper in that it was a parthership
with a non-attorney for purposes of assisting the non-attorney in the
practice of law, and sharing fees with him. The proofs are that the
non-attorney received all monies from certain cases, deposited those
monies in his account, gave respondent credit for them, acted as an
intermediary with clients and was involved in a set of conversations
and proceedings involving a Furman Derrick. These relationships and
practices have long since been discontinued by respondent. If there
was a violation it does not appear as flagrent as those noted in Bar

v. Shapiro, 413 So.2d 1185 which included trust violations and

communicating a settlement offer to an adverse party, practicing under

a trade name and electing a non-lawyer president of the clinic.

However, in that case, the recommendation of the referee was a reprimand
and the ultimate disposition was a 91 day suspension. This penalty was
imposed in view of the apparent testimony that the respondent suffered
from severe emotional disorders and that that respondent would not be
under obviously needed supervision. In another case involving having

a non-lawyer as president of a legal clinic, and also an allegation

~of false advertising, the opinion shows that this court recognized as
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serious the allegation of false advertising, and imposed a penalty of
public reprimand based primarily on that factor. The court seemed to
indicate that a private reprimand is appropriate where the internal
orgaﬂization of a law office is the primary consideration. Bar v.
Burdish, 421 So.2d 501 (Fl. 1982).

It is interesting to note that although the bar alleged that
respondent was in partnership with a non-lawyer and that non-lawyer
was soliciting business of a collection agency, there is no allegation
of solicitation on respondent's part, the bar argues a feeder systen,
but no such allegation is made. If there was, as alleged, a true
partnership, then applying partnership principles, respondent would
be guilty of solicitation. The absence of that allegation shows the
ambiguity of the relaitonship between respondent and his alleged
partner, at least as shown by the evidence submitted by the bar. This
ambiguity tends to show a lack of intent by the parties to form a
partnership, and intent is always an element in a disciplinary
proceeding.

In view of past decisions, and in view of the minimal proof of
a partnership, and of a non-lawyer practicing law in that partnership;
»if the violations are found, the appropriate penalty is no more than
a reprimand.

Complaint No. 63,562 alleges many of the same facts as those set

forth in Hanley v. Hanley, 426 So0.2d 1230 (F1. 1983, DCA). Apparently

respondent is not the only attorney who has addressed these facts less
than perfectly. However, Respondent at least tried to solve the problem
and recognized a problem. Respondent refused to participate in hearing

and tried to allow the parties no advantage over one another.
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In Hanley, the attormey cooperated fully in presenting the case to the
court, without notice, and without mention of the lack of notice. The
attorney involved has, at least to date, not been the subject of any
public proceeding before this court.

Since no drastic action seems to have ocdued to counsel in that
case, and it was accepted by the DCA that he had not acted according
to the letter of the law, respondent assumes that the attorney was
censured by at most a private reprimand, and probably not at all. The
action in Hanley and in the instant case are matters which involve
rarely encountered situaitons involving a quick judgment call which
is sometimes incorrect. Respondent tried to solve what he perceived
as a dilemma, and was wrong. That does not indicate any intent to
violate the Rules of this court, it indicates a lack of detailed
understanding of the Rules which could be cured by a course in ethics
and a retake of the ethics section of the bar, as this court has ordered
in other cases.

Respondent is accused of engaging in dishonesty, fraud and
misrepresentation or deceit in his dealings with Leonard Chester. The
referee concluded that such was proven even though any specific facts
alleging that conduct deal with failures to act rather than a false
statement. Such a finding is among the most serious which can come
before this court because they strike at the very fabric of this
honorable profession. Respondent would encourage this court to look
at the facts alleged and found and note that the bar could not prove
that respondent acted without the knowledge or consent of his client.

The exact nature of the dishonesty, fraud, misrepresentation or
deceit is therefore, not apparent from the pleadings. Based upon the
bar's argument, this charge is supported by respondent's failure to
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act. Since respondent adamently denies that he engaged in any conduct
which constitutes a violation of the section allegedly violated,
analogy is difficult. The following cases may be relevant to showing

some mitigation. Bar v. Hawkins, 450 So.2d 483 (Fl. 1983) shows that a

respondent who was then a recent law school graduate and bar member
is entitled to mitigation due to that fact. Failing to provide
information to a client resulted in a private reprimand and after
failing to provide the information pursuant to order; a public

reprimand, Bar v. Porter, 458 So.2d 768 (Fl. 1984). Incompetent

representation not involving fraud or deceit warrants a reprimand.

Bar . v. Hotaling, 454 So.2d 555 (F1l. 1984).

This court should note that the Chesters were not financially
‘ harmed by respondent's representation, except for receiving a bill

from respondent which has not been paid; and that this case is at its
very root a case of a client who lied to his attorney, and the attormney
successfully avoiding the consequences of that action to the client;
no restitution was requested, argued or ordered, yet the bar insists
that the client was harmed by an award of attorney's fees not paid by
the client.

This court has consistently maintained a policy that punishment
should consider both the. public and the attorney. Disbarment has been

reserved for the incorrigible. C.f. Bar v. Powers, 458, So.2d 264

(F1. 1984). Extensive suspensions have involved serious wrongdoing
which show willfulness, mens rea or a pattern of disregard so serious

and consistant that the attorney endangers the public. C.f. Bar v.

. Abrams, 402 So.2d 1150 (F1. 1981), Bar v. Lancaster, 448 So.2d 1019,

(F1. 1984).
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The court has suspended attorneys for 91 days or more where the
facts show some  possibility of rehabilitation, but the violations
have been serious, involving losses to their client or other serious

misconduct. C.f. Bar v. Kirtz involving an excessive fee and

communicating a settlement offer; Failing to file tax returns resulting

in a misdemeanor conviction in federal court, Bar v. Lord, 433 So.2d

983 (F1. 1983); trust account violations, Bar v. Gentry, 447 So.2d 1342

(1984); with finding of giving false testimony, issuing trust checks
for personal expenses, appearing at a deposition without records,
drafting a rental agreement which the attorney then opined was
unenforceable. This case does not equate with the aforementioned cases
in that the following factors do not appear;

‘ 1) Criminal intent or mens rea. There is no evidence that
respondent intended to violate any DR. The evidence is clear that he
may have willingly become involved in a questionable business relation-
ship, But it is not clear that he intended for that relationship to
be violative of the rules of this court.

Respondent clearly did not intend to mislead Mr. Chester during
their dealings, nor did respondent intentionally misrepresent anything
to him.

Respondent clearly made a mistake, at most, in his dealings regarding
Mr. Foulke. There is clearly no showing of intent.

Respondent lost his temper which is clearly an unintended event.
There is no showing that respondent knowingly or willfully violated
any DR.

' This court should always consider the motive which an attorney

would have to violate a DR. What motive would respondent have to lose
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his temper. Such an act could only cause difficulty, embarassment and
possible loss of a case. No benefit could be derived. What benefit
could respondent have from the Foulke case. If, as occurred, the

mother was mjllremmsmmedﬁ and did not want the agreement of the
parties to continue in effect, respondent would clearly have at most

an unenforceable agreement and be attending hearings as a witmness,
without fees (which is what occurred). If he was engaged in a knowing
subterfuge, counsel would have piaced a certificate of service on the
documents, and tried to pass them off as served on opposing counsel.

If he had been trying to deceive he would have set up a hearing and
attended it, as the attorney in Hanley, Supra, did, rather than doing
something obviousely unusual, require the client to continue in person.
That appearance in court by a client, with an agreement and without
counsel, and without a certificate of service on anything should place
any reasonable judge on notice that the drafting attorney has something
on his mind. It is, therefore, obvious‘that respondent was not trying
to conceal anything, but rather was seeking the courts approval of his
solution of what he perceived to be as a dilemma. No intent to violate
any of the rules which respondent is charged wibh violating is
apparent, and the violations, therefore, should be mitigated by that

lack of dintent.

2) Financial loss to the client. There is no allegation in the
comnlaints; nor is there any proof that respondent caused any financial
-loss to a client. The violations involve a custody case, which was
settled and the settlement set aside; a collection of a check wherein
the client was countersued unsuccessfully, but attorney's fees were
assessed, a collection of a debt which the court ruled had been paid
and a collection of a debt which the pleadings show was paid. No
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actual loss to any client is alleged or shown, except the attorney's
fees assessed against a client who lied to counsel and caused an
unsupportable case to be pursued.

3) Multiple repeat violations. This case constitutes the first
time, and hopefully the last time, that respondent will be before
this court. The violations do not show a pattern of violations or
wilful disregard of the oath of respondent. Each violation individually
would warrant no more than a reprimand.

This court has ruled that proof of rehabilitation is not relevant

testimony before a referee. Bar.v. Routh, 414 So.2d 1023 (Fl. 1982),

therefore, respondent did not present proof of his conduct in the four
years subsequent to the events which are before this court. It is
reasonably sure that had respondent been engaged in any conduct which
would endanger the public, this court would be well aware of it from
the bar. The bar, by its silence, admits that the events complained

of have been shown by subsequent events to be abnormal and inconsistent
with respondent's practice since the events complained of. There is
attached hereto an affidavit which sets forth repondents practice

since the time of these events.

As set forth by affidavit, respondent has been the subject of
severe punishment within the legal community as a result of these
allegations and has probably been punished more than anything which
this court would have ordered. The proper punishment under the
totality of the circumstances of this case is a reprimand if the cases
are considered separately, or,iif aggrevation is shown by the
cumulative nature of the violations, then by a penalty from a public
reprimand to suspension up to not more than 30 days, with respondent

being required to take and pass the ethics course, as the court shall
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order. The penalty set by the referee is clearly excessive in view
of the nature of the complaints and past actions of this court in

similar disciplinary cases.

Conclusion.

Respondent admittedly lost his temper. He misbehaved badly. The
remaining allegations are in essence a statement by the bar that the
bar disapproves of respondent's relationship with Mr. Hampton; and
respondent seeking to literally apply the Disciplinary Rules in such
a way that an attorney was not kept informed of the status of a case.

Respondent may have exercised bad judgment. There is no showing
of disregard of the Rules, at most there is a showing of misunder-
standing or misreading.

These cases, based upon occurances three to four years ago, show
long since terminated relationships and behaviour which has not

recurred.
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IN THE SUPREME COURT OF THE STATE OF FLORIDA

THE FLORIDA BAR,

Complainant,

ve Case Nos.: 62,951
63,652

JOHN L. JAMES, 65,143

Respondent. /

AFFIDAVIT
STATE OF FLORIDA
COUNTY OF GADSDEN

COMES NOW Respondent who first being duly sworn does depose and
say:

1. Respondent terminated services to Consumer Credit Collections,
Inc., and sought employment with the State of Florida in mid .1981.

2. Respondent obtained employment with the Department of
Professional Regulation as a Staff Attorney.

3. Shortly after employment and while the proceedings were
supposedly confidential Respondent was quieried by his employer
regarding these allegations. Respondent was thereafter asked to
resign because, in whole or in part, of his refusal to divulge the
basis of complaint against him.

4, Respondent was not gainfully employed during the remainder
of 1982, a period of approximately nine and one half months.

5. Respondent opened a private law office in Havana, Florida on
January 2, 1983, and has been engaged in the practice of general law

since that date.
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6. Respondent's practice in Havana, Florida involves primarily
litigation of domestic relations, some state administrative practice
and some probate work, a little criminal law and real estate law,

7. Respondent was unable during 1982 to secure other employment
primarily because of the pendancy of these proceedings and the fact
that the pendancy of these proceedings had become public knowledge.

Further Affiant Sayeth Not.

A e ) : ,

~"John L. Jaéq&”i

Sworn to and subscribed before me on this 28th day of May, 1985.

Notary Pulbflic

My Commission Expires: . " Netory Il Stote of Flanide
My Commiselen Expives Aug. 7, 1986

Bonded Thru Yroy Fain - insurance, Inc.
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