
•� 

• 3. There is a staterrent on the top stating that the 
Deed is a "Corrective Deed" which would require an exa­
mination to find out what Deed it was correcting. 

It was MR. Mc<DWAN'S testiIrony that love and affection could be good con­

.- sideration in Florida; however, in order for love and affection to be good 

consideration, the Grantor and Grantee would have to be related either by 

blood or marital affinity (T-l: 88). As a basis for his opinion, MR. 

• Mc:G)WAN cited Havris, supra, as well as the August 19, 1977 panphlet 

published by the Lawyer's Guaranty Fund which had an article on the same 

topic (Plaintiff's Exhibit 4). Thereafter, (T-l: 89), the following testi­

• nnny was obtained: 

• 

Q. Sir, if you had been representing a buyer in this 
subject transaction and came across this Deed fran the 
prospective seller where he obtained the property through 
love and affection, what would you have required in 
order to allay or set aside your fears? 

A. I'd like proof by affidavit of the relationship bet­
ween the Grantor and the Grantee. 

• Q. Sir, did you find any such affidavit contained in 
the abstract of the subject property? 

A. No, sir. 

The crux of this cause is brought out on MR. Mc<DWAN'S cross exa­

mination (T-l: 93) in the following exchange: 

Q. When you say the Deed is suspect, you don't mean its 
invalid? Its' just suspect if you were examining the 
title? 

• A. until I get the facts, I don't know if it's valid or 
invalid. (Enphasis added). 

Awellant called as a rebuttal witness, MS. ELIZABmH A. MERCERET, 

• an underwriter for Chicago Title Insurance Canpany. Her testiIrony, by 

deposition, was admitted into evidence, as Plaintiff's Exhibit 6, and was 
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• given in the capacity as a rebuttal expert witness. 

In her testinony, (D-Merc.: 14-30), MS. MERCERET testified that 

Chicago Title would not issue a title IX?liey to a subsequent purchaser fran . ())UROOYER after reviewing the Deeds of March 4, 1977, and August 19, 1977 • -
The basis for her position was the fact that the face of the Deeds recited 

that the only consideration being given was love and affection and that 

• there was no IIDnetary consideration or its equivalent given. In addition, 

there was no affidavit filed of record (in the abstract) indicating whether 

or not there was a blood or marital relationship between ROSS and CXXJRN)YER 

• (IrMerc.: 31). Thereafter, beginning at (D-Merc.: 31), the following 

exchange occurred: 

• 
Q. With respect to subsequent purchasers fran MR. 
())URIDYER, would not Chicago Title take the position 
that the subsequent purchasers \\ere bonafide purchasers 
without notice of any defect in the transaction? 

A. No, sir, we would not, because ... 

Q. Why?

• A. Okay. We would not do this because \\e I d examine the 
title abstract, and this is what I s called a weak link, 
in the chain of title. We would have to -- \\e I d examine 
every link in the chain of title. 

• Q. Why would you? 

• 

A. Because every link must be firm in order to put good 
record title in the ultimate purchaser of the property. 
The • • . both the recitation of love and affection and 
the minimal stanps recited on the top are red flags to a 
title examiner, putting them i.Imedi.ately on the alert of 
a IX?Ssible problem. A subsequent purchaser fran 
())UROOYER has notice of everything on the record, and a 
duty to inquire as to the :rreaning of every instrunent 
within the chain of title. (Enphasis added). 

• From the foregoing, and in consideration of the holding in Havris, 

supra, it is clear that there was no consideration given for the Quit Claim 
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• Deeds between ROSS and (X)URN)YER, and this was the holding of the Trial 

Oourt in it's Final Judgment of March 4, 1980 (A: 1; R: 512-513) • 

D. COlCLUSION. 

• 
THE PEREZFS and CHASE are not bonafide purchasers. In order to 

charge a person with notice of information which might have been learned by 

• 

inquiry, the circumstances must be such as should reasonably suggest 

inquiry. Chatlos v. McPherson, 95 So.2d 506 (Fla. 1957). A review of the 

record, including the testinony, and legal and loan files of CHASE, clearly 

• 

indicates that no inquiry was made with respect to the validity of the 

Quit Claim Deeds between ROSS and OOURIDYER, and no inquiry was uade with 

respect to the relationship between Appellant and PErER R. COORliOYER, 

PEREZES' Grantor • Furthernore, MR. PEREZ'S own testim:my indicates he 

took no steps to protect his own interest but relied solely on CHASE to 

• represent his interests in this matter (T-2: 51) and CHASE'S records indi­

cate it did nothing in regard to the issue of consideration for the Quit 

Claim deed. As early as 1935, this Court stated that it was: 

• 

• 
"[T]oo well-settled to require the citation of 
authorities that one who has either actual or 
constructive information and notice sufficient to 
put him on inquiry is bound, for his own protec­
tion, to make that inquiry which such information 
or notice appears to direct should be made, and, 
if he disregards that information or notice which

• is sufficient to put him on inquiry and fails to 
inquire and to learn that which he might reaso­
nably be expected to learn upon making such 
inquiry, then he must suffer the consequence of 
his neglect." 
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• Sickler v. Melbourne State Bank, 118 Fla. 468, 159 So. 678, 679 (1935). 

The abstract, Plaintiff's Exhibit 2, clearly indicates that there is 

nothing filed of record with respect to this property as to the rela­. tionship between MRS. ROSS and the PEREZES' Grantor, PErER R. CCXJRN)YER.
' 

The testirrony of MESSRS. CONSTANI'IW, CHASE'S own attorney, and MALEK was 

derived fran facts obtained fran the face of the Quit Claim Deeds to 

• COURWYER, or contained in the abstract of title. It is unquestionable 

• 

that in October of 1977, when CHASE was reviewing the abStract and the 

record to the subject property, prior to loaning rroney for the purchase of 

same by the PEREZES, that the sane information existed on the face of the 

• 

deeds and in the abstract of title. The information that the Trial Court 

used in order to make a finding of fact that there existed at no time a 

blood relationship between Plaintiff, THEADORESW. ROSS and Defendant, 
~ ,_ .... 

• 

PErER R. COURWYER, and the fact that there was no consid~ation for either 

Quit Claim Deeds was available in 1977 - as it is today! See also Judge 

Nesbitt's recent opinion in Rafkind, et al v. Beer, et al., supra, at 449. 

• 

The failure to make an inquiry is fatal. with reasonable prudent· 

inquiry on the part of the PEREZES and CHASE, the true facts concerning 

titIe to the property could have been learned: and these facts were readily 

• 

ascertainable. A thorough review of the record evinces no inquiry what­

soever by the Petitioner, or any atterrpt to explain why such inquiry would 

have been futile. For fran the record, the Petitioner offered no testi­

rrony to show that an inquiry was made or that any reasonable inquiry would 

have been futile. Fran the foregoing, it is presumed that due inquiry 

• would have disclosed the existent facts. Henson v. Bridges, 126 S.E. 2d 

226, 228 (Ga. 1962) . 
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• In~, supra, at 128, the Court said: 

II If, in the investigation of a title, a purchaser, with 
C()l[(OOn prudence, nmst have been apprised of another 
right, notice of that right is presUlD:!d as a matter ofe· 
inplied actual notice. Reeder v. Bar, 4 Ohio 446, 22 
Am. Dec. 762; Singer vs. Scheible, 109 Ind. 575, 10 N.E. 
616; American Inv. Co. v. Brewer, 74 Oklo 271, 181 P. 
294; Cambridge Valley Bank v. Delano, 48 N.Y. 326; Blake 

• 
v. Blake, 260 Ill. 70, 102 N.E. 1007. Means of 
knowledge, with the duty of using them, are in equity 

• 

equivalent to knowlege itself. Cordova v. Hood, 17 Wall 
1, 21 L.Ed. 587 (1873>' See also, Taylor v. American 
Nat, Bank, 63 Fla. 631, 57 So. 678, Ann. Cas. 19l4A, 
309; Hunter v. State Bank of Florida, 65, Fla. 202, 61 
So. 497; McRae v. ~nn, 17 Fla. 876; Figh v. Taber, 
203 Ala. 253, 82 so. 495. (Emphasis added). 

Clearly, the PEREZES and the Petitioner failed to exercise due 

diligence to avail themselves of information and knowledge of another's 

• right which was within their reach. As no efforts were made in this 

regard, the PEREZES and the Petitioner nmst suffer· the consequence of their 

neglect. Sickler v. Melbourne State Bank, supra at 679; Chatlos v. 

• McPherson, 95 So.2d 506 (Fla. 1957); Niccolls v. Jennings, 92 So.2d 829 

(Fla. 1959). Therefore, the PEREZES cannot be considered to be' bonafide 

purchasers. MacEwen v. Peterson, 427 P. 2d 527 (Ariz. 1967); David v. 

• Kleindienst, 62 Ariz. 251, 169 P.2d 78; University of Richrrond v. Stone, 

~ 148 Va. 686, 139 S.E. 257. See Zaucha v. Town of Medley, 66 So.2d 238 

(Fla. 1953). As the Petitioner's nortgage is dependent upon the validity 

• of its Mortgagor's deed, then too, Petitioner's nortgage nmst also fall. 

Jordan v. Landis, supra. 

From the foregoing evidence and law, it is abundantly clear that 

• the PEREZES and CHASE cannot be considered to be bonafide purchasers, 

without notice of any infirmity, and that both legal and equitable title of 
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• the subject property should vest with Respondent, and that CHASE'S nnrtgage 

should be cancelled. Accordingly, the writ should be discharged. 

•� 

•� 

•� 

• 

• 

• 

• 
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• ISSUE III 

WHAT IS THE PROPER SCOPE OF REVIEW TO BE 
APPLIED IN GRANI'IOO mrIONS FOR REHEARlOO EN 
BMC? 

e· 
A. DECISIONAL CONFLIcr THEORY 

• 
The two dissenting opinions beginning at 422 So.2d 914, histori­

cally derive the developnent of Rule 9.331. The dissent then determines 

• 

that, at 914, since the en bane rule o~s its existence to the substitution 

of a district court's jurisdiction for that fornerly exercised by the 

Supreue Court - consequently, the power to be exercised by a district court 

• 

of appeal must be the sane as fornerly exercised by the Supreue Court. The 

rationale being that, "If the scope of review for granting en bane 

rehearings is broader than that standard utilized by the Supreue Court in 

• 

the exercise of its discretionary jurisdiction, then it will extend to the 

district court of appeal an unconstitutional power never contenplated under 

any version of the judicial articles of the Florida Constitution from 1956 

to date" [at 914]. The dissent then goes on to derronstrate that proper 

basis for the scope of review of en bane rehearing is "decisional conflict" 

• as defined in Nielson v. City v. City of sarrasota, 117 So.2d 731, 734 

• 

(Fla. 1960). 

However articulate Nielson is, and ho~ver beneficial Nielson is, 

in determining the scope of review for the Supreue Court, it does not pro­

perly define and limit the scope of review for en bane hearings. As stated 

in Nielson, also at 734: 

• " . [I]n Order to sanctify the decisions of the 
Courts of Appeal with an aspect of finality .. • the 
jurisdiction of this Court to exercise certiorari powers 
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• and to set aside the decisions of the Courts of Aweal 
on the conflict theory was expressly limited by the 
Constitution itself. Ansin v. Thurston, Fla., 101 So.2d 
808. 

When our jurisdiction is invoked pursuant to this 
provision of the Constitution we are not permitted the 
judicial luxury of upsetting a decision of a Court of 
Aweal rrerely because we might personally disagree with 
the so-called "justice of the case" as announced by the 
Court below. In order to assert our power to set aside 
the decision of a Court of Appeal on the conflict

• theory we must find in that decision a real, Iive and 
vital conflict within the limits above announced." 
(Emphasis added). (' 

\ 

The scope of Rule 9.331 is not to set aside prior decisions of a 

• Court of Aweal on the "conflict theory", - but to maintain uniformity in 

the court's decisions within a district before they are rendered. This is 

a much broader scope of authority than was envisioned by the limitations 

•� of Nielson. It is for these reasons that the Nielson formula which limits� 

the authority of the Supreme Court to a real, live and vital conflict is 

not applicable to the scope of review for Rule 9.331. 

• B. RULE 9.331 

The purpose behind Rule 9.331, is to establish a procedure within 

• a District Court of Awea,l wherein that Court could sit en banc to resolve 

intra-d.istrict conflict. As noted by this Court in In Re Rule 9.331, etc., 

416 So.2d 1127, 1128 (Fla. 1982), ".•. [I]f intra-d.istrict conflict is 

• not resolved within the district courts by en banc decision, totally incon­

sistent decisions could be left standing and litigants left in doubt as to 

the state of law. The new appellate structural scheme, including the en 

• banc process, was intended to solve that problem and to provide litigants 

with a clear statement of the law within any given district." (Enphasis 
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• added) • 

This, then, is the acknowledged aim of Rule 9.331: "'10 PROVIDE 

/ 
LITlGANl'S WITH A CLEAR STATEMENl' OF THE IAW WITHIN ANY GIVEN DISTRIcr. II 

Furthernore, in conformity with this purpose, it is mandatory that an 

attorney filing a IIDtion for rehearing en banc execute the statenent con­

tained in Fla. R. AW. P. 9.331 (c) (2). The operative phrase of the 

• staterrent is "to maintain uniformity of decisions in this Court". 

• 

Initially, Rule 9.331 (c) (1) specifically states that a IOOtion 

for rehearing en bane shall be in conjunction with a IOOtion for rehearing, 

II (solely on the ground that such consideration is necessary to maintain 

• 

uniformity in the Court's decisions"). Next, there will be no vote on a 

IOOtion for rehearing en banc unless one is requested by a judge on the 

panel that heard the proceeding, or by any judge in regular active service 

• 

on the court. Unless a vote is requested, the court's non-panel judges are 

under no obligation to even consider the IOOtion. 

Finally, Rule 9.331 (c)(3) carpletes the availability of this 

• 

Rule by defining the various orders that a court of aweals might issue 

when a request for a rehearing en banc is made. How then can excessive use 

of this Rule came about? It is up to the active participating judges in 

our district courts to determine whether or not to invoke this rule and not 

the adversary members of the Bar. 

• C. UNIFORMITY OF DECISIONS 

• 
The Court of Appeal below [912 n.ll stated that the practical 

standard to be used in determining whether or not decisions lacked 

uniformity is, .. [Wlhenever it appears that they are so inconsistent and 
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dishaIll'Onious that they would not have been rendered by the sane panel of• .; 

• 

the court." This is a practical and useable standard for it can be 

measured by anyone concerned with a particular decision. 

The dissent in SCHREIBER belabors the proposition that this prac­

•� 

tical standard can and rrost certainly will result in untold abuses of this ./� 

Rule. It is respectfully submitted that these forebodings are pure fic­�

tion. The Rule itself provides for safeguards to prevent abuse or� 

• 

excessive use as was discussed above. 

If active participating judges in a district court are using judi­

cial tine to determine whether or not there is a clear statenent of the law 

• 

applicable to that particular district, and that the decision of the case 

under review, before any opinion is published and before any decision 

is officially rendered, is so inconsistent and disha.monious with that 

• 

prior statenent of the law as it can be said that this new decision would 

not have been rendered by the sane panel of the court, they then invoke 

this Rule. For not only can the en banc process be used to ensure 

• 

adherence to precedent, but it can also be used by our various courts of 

appeal to develop new precedent, within the district, in confonnance with 

court decisions of other districts. Therefore, inplenentation of this 

• 

scope of review can also lead to the developnent of uniformity of the law 

within this state. Clearly then, this is not excessive use of this Rule, 

but a truly analytical approach to the developm:mt of the law. 

• 

As pointed out by the decision in SCHREIBER, n.l at 912, the 

entire thrust of this Rule is to provide and preserve "uniformity" before 

any decision or opinion has been rendered at all. Therefore, the par­

ticular "form" in which the non-uniform results are expressed - whether by 
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• written opinion, per curiam affirmance, or otherwise - cannot jurisdic­

• 

tionally matter. This is the obvious distinction between "unifonnity" and 

the pre-requisite of "decisional conflict" between district court decisions 

which is necessary to support Suprene Court review jurisdiction. For 

• 

Suprene Court review, decisional conflict was necessary when Nielson was 

rendered, and is mandatory now, under Art. V §3 (b) (3), Fla. Const. (1980) 

("expressly and directly conflicts"); for Rule 9.331, decisional conflict 

• 

is not applicable. .. 

Whether or not the fears of the dissenting opinions of SCHREIBER 

are valid and that excessive use of this Rule will result, will be depen­

• 

dant upon the quality of the judges sitting on our various courts of appeal 

and not upon the logical and practical standard for detennining "unifonnity 

of decisions". 

It is therefore respectfully submitted that the proper scope of 

review to be applied in granting notions for rehearing en bane is whether 

• ./ 

• 

or not it can be said that, "Decisions lack uniformity whenever it appears 

that they are so inconsistent and disharDDnious that they would not have 

been rendered by the sane panel of the court." This then is the signifi­

cance of Rule 9.331. 

The Question certified to this Court having been answered, the 

writ should be discharged. 

• 

•� 
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CON:LUSION

• 

• 

Fran the foregoing cases and law, it must be initially stated that 

this court does, in fact, lack jurisdiction over the subject matter of this 

Aweal. The PEREZES have not carplied with the Rules of AQ;>ellate 

• 

Procedure by timely seeking certiorari. They have not preserved their 

issues in order to bring them to this court's attention and within this 

Court's jurisdiction. As the deed is void, the nortgage is similarly void, 

• 

and this apPeal is nownoot. 

If, however, this Court disagrees with Respondent's initial point, 

the record on appeal and the foregoing law clearly denonstrates that the 

• 

Petitioner and the PEREZES were not, and can not be deerred to be, bonafide 

purchasers, for value, without notice. The Petitioner and the PEREZES had 

implied actual notice, as a matter of law, of the failure of consideration 

• 

for the deed to PEREZES' Grantor not only fran the record of title, the 

record in this cause, but also, as there was no showing that any inquiry 

suggested by the face of the deed was made. CHASE'S nortgage must be can­

• 

celled. 

While it may be said that for adversary nanbers of the Bar, Rules 

of Court should be strictly construed and technically adhered to in order to 

• 

preserve and maintain the efficient administration of justice, such should 

not be the standard when Rules of Court are established for the judges of 

our courts of appeal and for this Court. These Rules should provide for 

maximum flexibility and scope in order for our courts to keep up with the 

ever changing, living law within the frame work of their constitutional 

• jurisdiction. Indeed, therefore, it is unquestionable that the proPer 

scope of review for Rule 9.331 is whether or not, "Decisions lack unifor­
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mity whenever it appears that they are so inconsistent and disharnonious

• that they would not have been rendered by the sane panel of the court." 

This scope of review, as annunciated by Judge Schwartz in Schreiber, will 

not only bring about a clear statement of the law within any given

• district, but also, it will facilitate the development of uniformity of the 

law within this State. It is for these reasons, then, that this standard 

is eminently correct.

• Therefore, 

Question certified 

discharged.

•� 

•� 

• 

• 

• 

• 

• 

even if this COurt should accept certiorari, the 

to this Court has been ans\Ered, and the writ should be 

27� 



• 
CERTIFICATE OF SERVICE

• 
WE HEREBY CERTIFY that a true and correct copy of the foregoing 

was mailed this 2200 day of February, 1983 to: Therrell, Baisden, stanton, 

•� Wood and Seitlin, 1111 Lincoln Road, Suite 600, Miami Beach, Florida 33139;� 

Frank Gramling, Esquire, 7550 Red Road, Suite 203, South Miami, Florida 

33143; and John H. Duhig, Esquire, Suite 1133, City National Bank Building, 

•� 25 West Flagler Street, Miami, Florida 33130.� 

• 

• 
JERRY B. SCHREIBER, C.A. 
Attorney for Respondent 
207 Biscayne Bldg. 
19 West Flagler Street 
Miami, Florida 33130 
305/371-4444 

and 
JOSEPH A. ~, ESQUIRE 
Attorney for Respondent

• 209 Biscayne Bldg. 
19 West Flagler Street 
Miami, Florida 33130 
305/371-2444 
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