
Point X,supra; Statetnehtof Fa'cts ,supra. 

Appellant further alleged, in his motion for new trial 

(as to the guilt/innocence stage), the standard arguments chal­

lenging the weight of the evidence, and further reargued the 

grounds raised in his motion for a directed verdict of acquittal. 

(R, 337; 2150-2151). Since the trial court's prior denial of Ap­

pellant's motion for judgment of acquittal was not a proper basis 

for a motion for new trial, the trial court's rejection was war­

ranted. 'McArthur v. Nourse, 369 So.2d 578 (Fla. 1979). Appel­

lant has not raised any argument or support, in his brief, to 

demonstrate an abuse of discretion by the trial court, in deny­

ing Appellant's other "mistrial" grounds. 'S't'a't'e' V. Pri'eto, 439 

So.2d 288 (Fla. 3rd DCA 1983) ; Bake'r' Y. St'a:te, 336 So.2d 364 

(Fla. 1976). 

Appellant's attempt at a conclusory "shotgun" approach, 

which in reality was an attack upon the sufficiency of the evi­

dence, mandates affirmance of the denial of new trial. Perry v. 

State, 362 So. 2d 460 (Fla. 1st DCA 1978); 'Coles V'. S't'ate, 91 So. 

2d 200 (Fla. 1957); B'aker ,'supra. 

Appellant's challenge to the trial court's refusal to 

preclude the death penalty in Points XIX and XX, has been ade­

quately addressed by Appellee in Points X and XIV, supra. 
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. POINT XVII I
 

TRIaL COURT APPROPRIATELY DENIED APPELLANT'S 
REQUESTED INSTRUCTION OF SECOND-DEGREE FELONY­
MURDER, SINCE THERE WAS NO EVIDENCE TO SUPPORT 
SAME. [Restated] (APPELLANT'S POINT XXI). 

It is axiomatic that if there is no evidence presented 

to support a particular defense theory or view of the evidence, 

so as to merit a particular instruction, a defendant is not then 

entitled to have such an instruction given .. Holley V. State, 

423 So.2d 562 (Fla. 1st DCA 1982);·Palmes v. State, 397 So.2d 

648 (Fla. 1980), cert.denied, 454 U.S. 882, 102 S.Ct 369, 70 L. 

Ed.2d 195 (1981). The Record demonstrates that such was the 

proper reason for the trial court's refusal to instruct on 

second-degree felony-murder. 

The particular element of second-degree felony-murder, 

which was not supported by the evidence on the Record, is that 

the defendant committing the killing did not commit, and was not 

involved in, the underlying felony. Section 782.04(3)(i), 

. Florida Statutes (1982) ; also ,see Florida Standard Critninal Jury 

Instructions, Felony-Murder·- Second Degree (1981), at 66; State 

v. Lowery, 419 So. 2d 621 (Fla. 1982). Because the evidence demcn­

strated that Appellant did participate, and was involved and prffi ­

ent at the robbery and murder scenes, said evidence did not sup­

port a legal theory requiring ~vidence of hon-presence and lack 

of involvement in the underlying felony .. Lowery, supra; Palmes, 

supra. 

The overwhelming evidence of Appellant's guilt ren­

dered any such erroneous (if so) rejection of said requested in­
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struction, as harmless. Allen 'v. State, 424 So.2d 101 (Fla. 1st 

DCA 1982); Harden 'v. Sta'te, 422 So. 2d 1106 (Fla. 5th DCA 1982); 

Palmes, supra. 

, POINT XIX 

TRIAL COURT DID NOT IMPROPERLY PREVENT DE­
FENSE COUNSEL FROM OFFERING EVIDENCE AS TO 
WEIGHT OF APPELLANT'S CONFESSION, SINCE 
APPELlANT MADE NO PROFFER, AND SUSTAINING 
OF DEFENSE COUNSEL'S QUESTION CONCERNING 
VOLUNTARINESS OF CONFESSION WAS PROPER. 
[Restated] (APPELLANT'S POINT XXIV) 

Appellant has stated that defense counsel was improper­

ly deprived of presenting evidence, as to the weight of Appel­

lant's confession, to the jury. This claim has been procedurally 

barred, since the Record contains no proffer by defense counsel 

of evidence that, but for a ruling by the trial court, would have 

been presented on this question. (R, 2733-2740). Defense coun­

sel specifically stated she would not cross-examine Officer Jones 

on this subject. (R, 2740). This Court must therefore affirm on 

this point .. Ketrow v. State, 414 So. 2d 298 (Fla. 2nd DCA 1982); 

Bennett v. State, 405 So.2d 265 (Fla. 4th DCA 1981); Whitted v. 

State, 362 So.2d 668 (Fla. 1978), at 672. 

On the merits, Appellant's counsel attempted to elicit, 

from Officer Jones, his opinion on the necessity of re-advising 

Appellant of his rights, after his verbal confession. (R, 2733). 

As the State and trial court correctly noted, the necessity for 

re-advi:sing Appellant of his Miranda rights, presented a legal 

question, concerning the vo1untariness of Appellant's statement, 

concerning his willingness to talk, and his knowledge and oppor­
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tunity to exercise hls rights while under questioning . ' Willians, 

"sUp'ra, 386 So.2d, at 29. Such questions have consistently been 

viewed as preliminary inquiries, involving the admissibility of 

statements as evidence which are within the province of the 

trial court to determine. ' UeCioolo'gh, 'su:pra; P'almes ,.s'upra, at 

653; 'Brewer, , 'supra. 

The trial court, far from restricting Appellant from 

eliciting testimony, on the weight of the confession, advised 

counsel she was free to ask a wide range of possible questions 

on the subject. (R, 2739, 2740). Defense counsel's lone in­

quiry was properly restricted, as an attempt by counsel to ,im­

properly re-visit the question of voluntariness before the jury. 

Palmes, at '653. 

, POINT XX 

CONVICTIONS AND SENTENCES, FOR CRIMES OF ROB­
BERY AND KIDNAPPING, DID NOT VIOLATE APPEL­
LANT'S RIGHTS AGAINST DOUBLE JEOPARDY. 
[Restated] (APPELLANT'S POINT XXIII) 

Appellant's argument initially ignores the fact that 

the Record contains no attempt by Appellant to raise the double 

jeopardy issue by pre-trial motion, or a specific challenge on 

these grounds to the indictment, therefore waiving considera­

tion herein of this issue. 'Dr'akes v. Sta'te, 400 So.2d 487 (Fla. 

5th DCA 1981); E'el! V.' S't'ate, 262 So. 2d 244 (Fla. 4th DCA 1972), 

cert.denied, 265 So.2d 50 (Fla. 1972). 

Assumingargueodo appropriate preservation of the 

issue, a determination as to whether robbery and kidnapping wete 

"lesser included offenses" of murder for double jeopardy pur­

58
 



poses, depends upon an examination of the statutory elements, to 

see if one offense II •• requires: an element of proof that the other 

does not ... " . State' V:. 'Raker, (Case No: 63,269) [9 FLW 282 ] [Fla. 

Supreme Court, July 12, 1984J;' 'B'ell V'. S't'ate, 437 So.2d 1057 

(Fla. 1982); StateV'. Carperi't'er,4l7 So.2d 986 (Fla. 1982); 

Blockburg'er' V. Un'it'ed' S't'a't'es, 284 U. S. 299, 52 S. Ct 180, 76 L. Ed. 

306 (1932). 

In examining the statutory offenses of first degree 

murder, kidnapping and robbery, it is evident, under this test, 
supra. 

that each statute fits this test. Baker,It has been held that 

"Because the robbery statute requires the taking of property, 

which the murder statute does not, and the first degree murder 

statute requires an unlawful killing, which the robbery statute 

does not ... ", Ennis V.' S'ta:te, 364 So.2d 497 (Fla. 2nd DCA 1978), 

at 499, the offenses of robbery and murder are not deemed the 

"same offense", for double jeopardy purposes .. Td. Furthermore, 

the kidnapping statute requires forcible confinement or abduc­

tion of an individual against his consent, with intent to commit 

anyone of four alternative acts; the murder and robbery stat ­

utes do not involve these considerations. Section 787.01, 

Florida StatUt'es (1979); Section 782.04, Florida S'tatutes, 

(1977); Section 812.13, Florida Sta'tUtes (1980); Blockburger, 

supra. Therefore, there was no double jeopardy violation created 

by Appellant's multiple convictions on different, dissimilar 

criminal offenses, even though arising out of the same facts. 

According to this Court's latest treatment of the is­

sue inBaker,sUpra, neither robbery or kidnapping could be con­
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sidered as "ne'ce."ssa'r'ily lesser included offenses". ' 'B'aker, at 

282. As defined by this Court, a "necessarily" lesser included 

offense is one in which the lesser offense is' always an essential 

aspect of the major offense, as with robbery and larceny, since 

" . . . every robbery necessarily includes larceny". 'B'r'owri v . 
• 

St~te, 206 So.2d 377 (Fla. 1968), at 381-382 (e.a.). Robbery 

and kidnapping are' n:ot in all circumstances necessarily included 

in proof of murder, unless, depending on the evidence, the theo-ry 

of murder is felony-murder. Thus, the foregoing analysis and 

test apply herein, because robbery and kidnapping must be con­

sidered, at most, as "Category 4" offenses underBr'oWn,su.pra, 

and do not involve the same elements as that of murder, £z 
statute . Baker , at 283;' 'Bell, 'supra; 'Sta'te v.' G'ihs'on , (C as e No. 

61,325)[9 FLW 234, 235, and 235, n.2] [Fla.Sup.Court, June 14, 

1984] . 

Thus, under the appropriate Constitutional analysis, 

the separate convictions and sentences for robbery and kidnappirg, 

herein, does not violate double jeopardy considerations. Baker; 

Gibson, supra; Bell. The Florida legislature enactment of a 

separate and cumulative statutory scheme for each of the three 

crimes, further mandates this conc Ius ion . Bell ;' Missouri v. 

Hunter, U.S. 103 S.Ct 673, 74 L.Ed.2d 535 (1983); Gibson. 
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, POINT XXI 

OFFICER'S TESTIMONY, AS TO FACT THAT CO-ACCOM­
PLICE HAD IMPLICATED APPELLANT, DID NOT CONSTI­
TUTEBRUTON VIOLATION; FURTHER, ERROR, IF ANY, 
WAS HARMLESS. 
[Restated] (APPELLANT'S POINT XXV) 

Appellant's assertions on this point have been proce­

durally barred, by virtue of Appellant's concession at trial that 

said statement, as connected to evidence demonstrating Appellanes 

acqu~escence in the trial court's limitation of such evidence, 

(R, 2716), further precludes appellate review on this point. 

On the merits, the Record demonstrates that no Bruton 

rule violation occurred. The statement given by John Bush, was 

never introduced at trial, and Bush and Appellant were hot joint­

ly tried. It was apparent from the State's proffer that Officer 

Jones merely indicated he had taken a statement from Bush, and 

that said statement had been made. CR, 2680, 2681). This test~ 

mony does not constitute the introduction of a co-accomplice's 

statements, against Appellant . 'Bruton .. 'supra. When there was 

anytestimohy as to the nature of Bush's statement, inculpatory 

of Appellant, it was in compliance with the trial court's in­

struction, pursuant to defense objection that references to 

Bush's statement were limited to the relation of said statement 

to Appellant. (R, 2716). 

The underlying premise of a 'B'rut'on violation is the 

introduction of incr~inating statements against a defendant, 

and the denial of the right to cross-examine and confront the 

person making the inculpatory statement. Hall V.' State,38l So. 
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2d 683 (Fla. 1978) ; Bru't'on,' 'sup'ra. However, the only testimony 

on the nature of Bush'sstatemerit came from Officer Lloyd Jones, 

who was available for cross-examination and was present during 

the transcription of Bush's statement. 'P'eha V.' S'ta'te, 432 So. 2d 

715 (Fla. 3rd DCA 1983) . Thus, the underlying basis of a Brut'on 

problem, did not exist herein. 

Assuming there was a Bruton error (R, 2716-2717), Ap­

pellant confessed to the crimes, inculpating himself and his ac­

complices, as admitted at trial. (R, 2753). This fact, and the 

overwhelming proof of Appellant's guilt, made the officer's tes­

. h" ('f e:i,.the.r 1 h 1 ord ' dt~mony on t ~s po~nt~ erroneous) cleary arm ess, ~ not 

constitute a BrU'ton violation. 'Parker v. Randolph, 442 U.S. 62, 

99 S.Ct 2132, 60 L.Ed.2d 713 (1979); Harrington'v. California, 

295 U.S. 250, 89 S.Ct 1726, 23 L.Ed.2d 284 (1969); Hall V. 

Wainwright, 559 F.2d 964 (5th Cir 1977),cert.denied, 434 U.S. 

1076, 98 S.Ct 1266, 55 L.Ed.2d 782 (1978); Adams V. State, 445 

So.2d 1132 (Fla. 2nd DCA 1984); Gafford V. State, 427 So.2d 1088 

(F.1a. 1st DCA 1983); Damon V. State, 397 So.2d 1224 (Fla. 3rd DCA 

1981). 

POINT XXII
 

TRIAL COURT APPROPRIATELY DENIED APPELLANT'S
 
MOTIONS FOR FUNDS FOR EXPERTS. 
[Restated] (APPELLANT'S POINTXKVI) 

Appellant's subject motions, seeking funds for expert 

assistance, were no more than general, conclusory and specula­

tive requests, resembling a "fishing expedition". (R, 148-149; 

150-151). Appellant did not present any specific grounds, or de­
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fenses, or allege the manner in which any such ground or defense 

would be aided or shown by such expertise. 

Appellant cites no authority for his proposition that 

he was Constitutionally entitled to such assistance. It has 

been held in Florida that the right of any witness to compensa­

tion by a governmental entity is purely and entirely dependent 

upon the creation of such entitlement in Florida, bY' 'st'attite. 

Palm Beach County V. Ro'se, 347 So.2d 127 (Fla. 4th DCA 1977), 

quashed on other f;,r'o'un'ds, 361 So. 2d 135 (Fla. 1978). Appellant 

has not based his right to authorization of paYment, by the 

State, for such experts, upon any statutory authority in Florida. 

Federal courts have authorizedst'ate paYment of expert 

assistance funds only when the nature of the assistance sought 

is psychiatric, and there is a serious issue as to the sanity of 

a criminal defendant. Hoback V.' Alabama, 607 F. 2d 680 (5th Cir 

1979), at 682, n. 1;' Pe'drero V. WainWright, 590 F.2d 1383 (5th 

Cir 1979), at 1390-1391, and cases cited therein. Appellant 

sought no such specific assistance from the trial court. 

Thus, the trial court properly denied such motions for 

expert assistance funds. 

, POINT XXIII 

TRIAL COURT DID NOT ERR IN DENYING APPELLANT'S MO­
TION TO PRECLUDE EXCLUSION OF MOTHERS WITH CHIL­
DREN UNDER FIFTEEN, FROM JURY SERVICE; FURTHER, 
ERROR, IF ANY, WAS HARMLES S . , 
[Restated] (APPELLANT'S POINT ~) 

Appellant's claim in this regard infers that since 

Section 40.013(4) of the FLorida Statutes was held Unconstitu­
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tional, '~:ee: AnthohY' 'v'.' Alachua Gouttty Cou):'t EXecu:tiVe, 403 So. 2d 

1085 (Fla. 1st DCA 1981),' 'aEfirmed, 418 So.2d 264 (VIa. 1982), 

the trial court should have precluded exclusion of mothers of 

fifteen year old children,' p'er'se. 6 (R, 143-144). Appellant made 

no showing that any such potential jurors were'exc'lu'ded on such a 

basis by the trial court, or that any such individual potential 

jurors could not have been subject to exclusion from service from 

any other reason. Section 40. 013ets'eq, Florida Statutes (1983). 

Furthermore, Appellant has not demonstrated any pre­

judice, as a result of the trial court's denial of relief, since 

there was no automatic exclusion of any potential juror, by vir­

tue of being a mother, employed full-time with children under 15 

years old. (R, 2176-2465), 

Thus, Appellant's point herein lacks merit. 

POINT XXIV 

SINCE APPELLANT'S INDIVIDUAL APPELLATE 
POINTS LACK MERIT, AND DO NOT CUMULATIVELY 
DEMONSTRATE ERROR, APPELLANT'S CLAIM OF 
FUNDAMENTAL ERROR IS WITHOUT MERIT. 
[Restated] (APPELLANT'S POINT XXX) 

Since Appellee has demonstrated the lack of merit in 

each and all of Appellant's issues, Appellant's claim of'cumula­

tive fundamental error" is insufficient on its face. 

6Effective June 23, 1983, Section 40.013(4) was rewritten, to 
provide for excusal of expectant mothers or parents not em­
ployed full-time, and in custody of children under 6 years old. 
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, POINT XXV 

SECTION 925.036, FLORIDA STATUTES (1981) 
DOES NOT VIOLATE APPELLANT'S CONSTITUTIONAL 
RIGHTS. 
[Restated] (APPELLANT'S POINT XXXI) 

Appellant's challenge to this statute must be sunnnarily 

rejected, from a procedural standpoint, since it was not raised 

before the-trial court, TrtJ:shin' V.S'tate, 425 So.2d 1126 (Fla. 

1982), and does not constitute fundamental error. 'Hargrave V. 

, State, 427 So. 2d 713 (Fla. 1983). 

Furthermore, Appellant's attack upon the statutory 

limit, for fees to appointed defense or appellate counsel, has 

been resolved by prior decisions of this Court, upholding the 

Constitutionality of said statute. ' Chahdler' V.' State, 442 So.2d 

171 (Fla. 1983), at 172, n.l; M'etropolitan Dad'e County v.Bridges, 

402 So.2d 411 (Fla. 1981);' MacKenzie V. Hillshorou~h County, 

288 So.2d 200 (Fla. 1973). Appellant's general and conclusory 

arguments on this point, are merely complaints about inadequate 

pay for services rendered, which does not constitute a sufficient 

basis for challenging the Constitutionality of Section 925.036. 

Blair v.State, 406 So.2d 1103 (Fla. 1981), at 1108. 
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CONCLUSION 

WHEREFORE, Appellee respectfully requests that this 

Court AFFIRM the Judgment of Convictions of murder, robbery 

and kidnapping, and the sentences imposed for each crime, in 

all respects. 

Respectfully submitted, 
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