


accused facing the possible death sentence notice of the aggravating
circumstances upon which the state will seek to rely.

The importance of the Florida statutory aggravating circumstances
is obvious. The aggravating circumstances listed in the statute ‘...
actually defines those crimes...to which the death penalty is applic-
able in the absence of mitigation circumstances. As such, they must
be proved beyond a reasonable doubt before being considered by a
judge or jury...' State v. Dixon, 293 So.2nd 1, (Fla. 1983). Further,
the court in Gardner v. Florida, supra, held that the sentencing pro-
cess in a capital case must comply with due process. The Florida
Supreme Court has held that aggravating circumstances is absolutely
essential to the question of the imposition of sentencing. There-
fore, the proof of aggravating circumstances must be accomplished in
a manner which comports with the requirements of due process. Cole
v. Arkansas, supra; Morgan v. United States, 304 U.S. 1, (1938).

The right to notice of the aggravating circumstances and evidence
relating to same is absolutely necessary and constitutionally required
for a defendant to prepare his case for the sentencing phase of trial.
In Florida, an accused facing the death penalty is given no notice
prior to trial of what aggravating circumstances the state intends to

prove.

Death is the ultimate sentencewhichmay be imposed by society and
therefore every reasonable procedure should be enacted to insure that
the accused be afforded the opportunity to adequately and effectively
prepare and present his defense to that ultimate sanction. Consequently,
Appellant maintains that he was denied the right to receive proper
notice of aggravating circumstances and evidence related to same re-
sulted in a denial of his constitutional rights embidied in the Fifth,
Sixth, Eighth and Fourteenth Amendments of the United States Constitu-
tion and Article I, Sections 2, 9, 16, 17 and 21 of the Florida Con-
stitution.
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POINT XIX

THE COURT ERRED IN DENYING APPELLANT'S
MOTION FOR JUDGMENT OF ACQUITTAL, MOTION
FOR A NEW TRIAL AND A MOTION TO PRECLUDE
THE IMPOSITION OF THE DEATH PENALTY.

Appellant timely filed the above-referenced motions during the
course of the lower proceedings however the trial court denied same.
Appellant submits that the court erred in denying each and every
motion and the various allegations set forth in each.

POINT XX

THE TRIAL COURT ERRED IN DENYING APPELLANT'S
MOTION TO PRECLUDE DEATH AS A PENALTY DURING
THE PENALTY PHASE OF THE INSTANT MATTER.

Appellant motioned the lower court to preclude death as a potential
penalty based in part on the decision of Enmund v. Florida, supra.
The Enmund decision stands for the proposition that death is an impro-
per penalty against defendant who neither killed, attempted to kill
nor intended the death of a victim. As announced in the Enmund deci-

sion, the death penalty which is '...unique in its severity and ir-
revocability...' is an excessive penalty for the robber, who, as such,
does not take human 1ife. The Enmund court stresses that the focus
must be on the defendant's culpability, not on those who committed
the robbery and killings. As contained in the facts in the Enmund
decision, Appellant did not kill nor attempt to kill nor intend to kill
the victim in the instant matter. The record is devoid of any evi-
dence relative to that claim as ahnounced by the trial court in its
written findings of fact. Consequently, Appellant maintains that

it is constitutionally impermissible for the State to impose the
death sentence in this matter and ultimately treat Appellant in the
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same fashion and equate his culpability with that of the accomplices
who actually committed the murder.

The trial court allowed the jury to consider three (3) aggravating
circumstances in its deliberation relative to the sentencing phase.
None of the aggravating circumstances required the jury to focus spec-
ifically on the Appellant's culpability in determining whether or not
he intended or attempted or did in fact kill the victim. Consequently,
Appellant was convicted of murder and sentenced to death based on his
participation in an underlying felony, not the murder ijtself.

The court's instructions and refusal to preclude the jury from
entertaining the death penalty allowed the jury to impose the death
sentence upon Appellant without regards to the Appellant's intent, or proof
of attempt to kill the victim. Appellant maintains that Enmund pro-
hibits the imposition of the death penalty when it is imposed without
reference to a defendant's culpability in determining whether or not
he intended or attempted to kill or in fact did kill given victim.
Consequently, Appellant maintains that the imposition of the death
sentence without a specific finding of intent or attempt to kill
violate the Eighth and Fourteenth Amendment of the United States
Constitution thereby mandating a reversal and new trial in this matter.

POINT XXI

THE TRIAL COURT ERRED IN REFUSING TO INSTRUCT
THE JURY AS TO THE OFFENSE OF SECOND DEGREE
FELONY MURDER. APPELLANT'S TRIAL COUNSEL RE-
QUESTED THE COURT TO INSTRUCT THE JURY ON THE
OFFENSE OF SECOND DEGREE FELONY MURDER. HOW-
EVER, THE COURT REFUSED SAID REQUEST AND DENIED
APPELLANT'S MOTION IN THAT REGARD.

The trial court committed reversible error by refusing to in-
struct the jury on the second degree felony murder. See Sturdivan
v. State, 419 So2d 300 (Fla. 1982); Beck v. Alabama, 447 U.S. 636 (1980);
State v. Abreau, 363 So2d 1063 (Fla. 1978); Lomax v. State, 345 So2d 719
(Fla. 1977). Accordingly, this matter should be remanded to the trial
court for a new trial.
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POINT XXII

THE TRIAL COURT ERRED BY VIOLATING APPELLANT'S
FUNDAMENTAL RIGHT TO A FAIR AND IMPARTIAL JURY.

‘As more particularly argued in various points herein, the trial
court improperly excused two jurors for cause namely, Mr. Bennett and
Mr. Black. In that regard, the trial court violated Appellant's
fundamental right to have a fair and impartial jury of his peers as
guaranteed in the Sixth Amendment of the United States Constitution.
The trial court erred by excusing for cause the two named jurors
as a result of what the trial court perceived as their reluctance to
impose the death sentence on the felony murder doctrine. Consequently,
the trial court improperly excluded the jurors in contravention of
the decision of Enmund v. Florida, supra and Witherspoon v. I1linois,
supra. Appellant should be granted a new trial as a result of the
abrogation of his fundamental right in connection with this issue.

POINT XXIII

THE CONVICTIONS AND SENTENCING RELATIVE TO
KIDNAPPING AND ROBBERY WITH A FIRE ARM SHOULD
BE VACATED AND REVERSED ON THE GROUND THAT
SAME REPRESENTS A VIOLATION OF APPELLANT'S
FIFTH AMENDMENT RIGHT IN REGARDS TO DOUBLE
JEOPARDY.

The record is replete with evidence of the fact that the State
Attorney sought a first degree murder conviction on the theory of
the felony murder doctrine. (R 44, 48, 195 ). Further, the
record is devoid of any evidence of premeditation upon which the
Jjury could have based its verdict of first degree murder. In fact,
the court concluded in its written findings of fact that the Appellant
did not ki1l the victim in this matter. As a result, it is obvious
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that one of the above-referenced underlying felonies was indispensible
in supporting the murder conviction. The double jeopardy clause of
the Fifth Amendment of the United States Constitution prohibits and
protects against multiple convictions and punishment for the same
offense. See State v. Pinder, 375 So2d 836 (Fla. 1979); Whalen v.
U.S., 445 U.S. 648 (1980). Based on the above arguments, Appellant
argues that the convictions and sentencing relative to the under-
lying felonies in this matter should be vacated and reversed, in
furtherance of the double jeopardy clause of the Fifth Amendment of
the United States Constitution in Article I, Section 9 of the Florida
Constitution.

POINT XXIV

THE TRIAL COURT ERRED BY VIOLATING APPELLANT'S
DUE PROCESS RIGHTS AND SIXTH AMENDMENT RIGHT

TO THE JURY BY PRECLUDING DEFENSE COUNSEL FROM
PRESENTING VARIOUS FACTS AND CIRCUMSTANCES UNDER
WHICH THE CONFESSION WAS MADE.

The trial court fundamentally erred over objection of defense
counsel by improperly limiting Appellant from presenting to the jury
during the guilt/innocense phase the circumstances under which Appel-
lant's confession was made. This was a critical error by the trial
court especially in 1light of the fact that but for the confession,
the state had at best a purely circumstantial case. Once the court
has determined that a given confession was freely and voluntarily
made, the accused is entitled to have testimony concerning the ad-
missability of the confession repeated before the jury so that that
fact finding body may consider such testimony in determining how
much weight should be accorded that confession. See, Calloway v.
Wainwright, 409 F. 2d 59 (5th Cir. 1958); Palmes v. State, 397 So2d 648
(Fla. 1981). A review of the record reflects that the court improperly
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limited defense counsel from going into the totality of all circum-
stances pertaining to the giving of the confession. Apparently, the
court was under the misconception that since it had ruled on the
voluntariness of said confession, then in that event Appellant could
not address any and all issues relative to the confession and the
circumstances surrounding giving same. (R 574 ). Appellant
maintains that the trial court fundamentally erred in improperly re-
stricting Appellant from presenting to the jury all facts and circum-
stances surrounding the making of said confession in violation of

the Fifth, Sixth and Fourteenth Amendments to the United States Con-
stitution.

POINT XXV

THE TRIAL COURT ERRED BY ALLOWING THE
INTRODUCTION OF TESTIMONY AT THE GUILT
PHASE OF THE TRIAL RELATIVE TO STATEMENTS
MADE BY APPELLANT'S ACCOMPLICES.

The trial court committed reversible error by allowing the
prosecutor to introduce testimony over Appellant's timely objection
relative to statements made by Appellant's alleged accomplice, JOHN
EARL BUSH. Specifically, the record reflects that an investigator,
Mr. Jones, had an occasion to drive to Palm Beach County in the
company of JOHN EARL BUSH. Mr. Jones testified that during the
course of that travel, Mr. BUSH gave him a statement obviously
implicating Appellant in the instant matter. In addition, the
investigator testified that he took another taped statement from JOHN
EARL BUSH upon his return to Martin County. Shortly thereafter,
the investigator played the tape recording of the confession made by
BUSH to Detective Lloyd Jones. Detective Lloyd Jones then testified
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on direct examination that he along with other officers from the
Sheriff's department sought and located several individuals who were
brought to the State Attorney's office in St. Lucie County, Florida

for questioning. The individuals brought to the State Attorney's

office as a result of the statement and statements received from

JOHN EARL BUSH included the Appellant. (R 531 ). Again,
defense counsel had voiced a timely objection to all such testimony

but after a proffer made by the State Attorney's office, the court
overruled said objection. (R 517 ). The court improperly
allowed the testimony relative to the statements made by the alleged
accomplice, BUSH because of the inescapeable conclusion that said
statements implicated Appellant resulting in the officers transporting
him to the State Attorney's office from his home at 2:00 a.m. Naturally,
a defendant cannot require an accomplice to waive his right to remain
silent and force him to testify. Consequently, CAVE was denied the
right to properly confront the witness against him, namely the alleged
accomplice BUSH. Further, any doubts which the jury may have enter-
tained relative to the voluntariness and credibility of CAVE's confession
were reduced knowing that other statements were made by alleged ac-
complices in this matter. It is fundamental that a statement or con-
fession of co-defendant which implicates an accused is not admissible
against the accused unless he has an opportunity to confront and cross-
examine the co-defendant. To admit such a statement is 'unquestioned
error'. See Bruton v. United States, 391 U.S. 123 (1968). Also see
Hall v. State, 381 So2d 683 (Fla. 1979); Engle v. State, 438 So2d 803
(Fla. 1983).

The court committed reversible error in allowing the introduction
of testimony pertaining to statements made by the alleged accomplice,
BUSH; consequently, this matter should be reversed and a new trial
granted for the reasons alleged herein.
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POINT XXVI

THE TRIAL COURT ERRED BY REFUSING TO
GRANT FUNDS TO APPELLANT,AN INDIGENT,
FOR VARIOUS EXPERTS.

The trial court denied various motions timely filed by Appellant
for funds in order to retain expert witnesses. The motions filed
for funds for expert witnesses in this cause which were denied by the
trial court included the following:

1. A Motion for Funds For A Jury Selection Expert to assure
Appellant of his right to a fair and impartial trial by jury and
effective assistance of counsel. An expert was needed in this area
in Tight of the critical nature of a capital case and the possibility,
and in the instant matter, the actuality of the death sentence; further
the trial court denjed Appellant's Motion to Preclude the Exclusion
of Mothers with Children under Fifteen Years of Age from Being Excused
from Jury Service in violation of the right to have a jury composed of
a cross section of the community.

2. A Motion for Funds to Retain Experts In the Field of Rehabili-
tation and Criminology to examine Appellant in order to assist in his
defense at the guilt/innocent phase and to prepare evidence and ad-
ditional mitigating circumstances to be introduced at the penalty
phase.

Appellant, an indigent, was financially unable to retain the ser-
vices of the above-referenced experts. A solvent defendant would have
had the funds to retain the services of the various experts resulting
in additional evidence and testimony. Further, the experts would
have provided an invaluable service during the course of the trial
and at the penalty phase relative to preparing additional mitigating
evidence. The trial court's rulings effectively denied Appellant
a meaningful hearing on various justiciable issues in violation of
Article I, Section 21, of the Florida Constitution guaranteeing the
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right to access to courts. In addition, the trial court's denials
deprived Appellant of due process, equal protection and other consti-
tutional rights embodied in the Fifth, Sixth, Eighth and Fourteenth
Amendments to the United States Constitution and Article I, Sections
2, 9, 16 and 17 of the Florida Constitution.

POINT XXVII

THE TRIAL COURT ERRED BY NOT DIRECTING A
VERDICT RELATIVE TO A LIFE SENTENCE AS THE
STATE DID NOT ESTABLISH A PRIMA FACIE
JUSTIFYING THE IMPOSITION OF THE DEATH
PENALTY.

The evidence presented by the State did not justify the imposition
of the death penalty and the Court should have directed a verdict of
Tife upon motion of the Appellant. Halliwell v. State, 323 So2d 557
(Fla. 1975); Tedder v. State, 322 So2d 908 (Fla. 1975); Lewis v. State,
377 So2d 640 (Fla. 1979); Alford v. State, 307 So2d 433 (Fla. 1975);
Salvatore v. State, 366 So2d 745 (Fla. 1978); Sullivan v. State, 303
So2d 632 (Fla. 1974); Kampff v. State, 371 So2d 1007 (Fla. 1979); Buckrem
v. State, 355 So2d 111 (Fla. 1974); Enmund v. Florida, supra; Eddings
v. Oklahoma; supra; Lockett v. Ohio, supra.
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POINT XVITII

THE TRIAL COURT ERRED BY NOT GRANTING

A JUDGMENT OF ACQUITAL IN THAT THE
EVIDENCE PRESENTED BY THE STATE WAS
PURELY CIRCUMSTANTIAL AS TO PREMEDITATED
MURDER AND SUCH EVIDENCE DID NOT EXCLUDE
EVERY REASONABLE HYPOTHESIS OF INNOCENCE.

The trial court erred in denying Appellant's Motion for Acquital
on the grounds set forth therein. It is axiomatic that circumstantial
evidence cannot be sustained on appeal unless it is established that
is inconsistent with any reasonable hypothesis of innocence. McArthur
v. State, 398 So2d 168 (Fla. 1980); Cahudoin v. State, 362 So2d 398
(Fla. 2nd DCA 1978); Fisher v. State, 365 So2d 1055 (Fla. 4th DCA 1978);
Sanders v. State, 344 So2d 876 (Fla. 4th DCA 1977); U.S. v. Haggins, 545
F. 2d 1009 (5th Cir. 1970); State v. Pinder, 366 So2d 38 (Fla. 2nd DCA
1978); State v. Savarino, 381 So2d 734 (Fla. 2nd DCA 1980).

The evidence presented in this matter as to premeditated murder

was solely circumstantial. In fact, there was not even a suggestion.

of evidence that Appellant committed the act of premeditated murder by
shooting the victim. Evidence submitted at trial indicated that the
Appellant's co-defendants engaged in the actual shooting and stabbing

of the victim and that Appellant was not actively involved in the actual
killing of Frances Slater. Further, the state effectively conceded

that Appellant was not gquilty of premeditated murder by frequently and
continually emphasizing the concept of felony/murder throughout the trial.
(R 195 ).

A review of the record will establish that the evidence in this mat-
ter fails to exclude every reasonable hypothesis of innocence as it re-
lates to premeditated murder consequently, the conviction as it relates
to that theory must be reversed and a new trial granted. Ritter v. State,
390 So2d 168 (Fla. 5th DCA 1980); Dobey v. State, supra; McMillan v.

U.S. 399 F2d 478 (5th Cir. 1968).
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POINT XXIX_

THE COURT ERRED IN DENYING APPELLANT'S
MOTION TO PRECLUDE EXCLUSION OF MOTHERS
WITH CHILDREN UNDER FIFTEEN YEARS OF AGE
FROM BEING EXCUSED FROM JURY SERVICE.

Section 40.013(4), Florida Statutes, states as follows:

Expectant mothers and mothers who were not
employed full time with children under
fifteen years of age, upon request, shall
be excused from jury service.

In Anthony v. Alachua County Court Executive and the Honorable Osee R.

Fagan, (Fla. 1 DCA 1981, September 11, 1981, Florida Law Weekly), the
Court declared the above-entitled Statute to be unconstitutional.
The trial court denied appellant his constitutional right to a

jury composed of his peers; consequently, Appellant should be granted
a new trial.
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POINT XXX

THIS MATTER SHOULD BE REVERSED AND A NEW
TRIAL GRANTED ON THE GROUNDS THAT FUNDA-
MENTAL ERROR WAS COMMITTED AT THE TRIAL
COURT LEVEL AS A RESULT OF THE CUMULATIVE
EFFECT OF THE VARIOUS ERRORS OUTLINED IN
APPELLANT'S BRIEF.

Fundamental error was committed at the trial court level as a
result of each and every point raised herein, the cumulative effect of
the multitude of errors constitute fundamental error and prejudice to
Appellant 1in violation of his right to a fair trial and other consti-
tional rights embodied in the Fifth, Sixth, Eighth and Fourteenth
Amendments of the United States Constitution in Article I, Sections
2, 9, and 16 and 17 of the Florida Constitution. The cumulative
effect of the various errors raised herein mandate a reversal and grant-
ing of a new trial consistent with the decisions in Dukes v. State, 356
So2d 873 ( Fla. 1978); Perkins v. State, 349 So2d 776 (Fla. 2nd
DCA 1977); Van Note v. State, 366 So2d 78 (Fla. 1978); Walker v. State,
403 So2d 1109 (Fla. 2nd DCA 1981).
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POINT XXXI

SECTION 925.036 FLORIDA STATUTES, IS UNCONSTITU-
TIONAL IN THAT IT LACKS A RATIONAL BASIS FOR THE
PURPOSE IN WHICH IT WAS ENACTED AND FURTHER VIO-
LATES THE DUE PROCESS AND EQUAL PROTECTION CLAUSE.

The above-referenced statute specifies a maximum amount of com-
pensation for an Appellant attorney representing an indigent on
appeal. Said section reads in pertinent part as follows:

"...The compensation for representation shall
not exceed the following...

...(e) For representation on appeal $2,000..."
(s.925.036 Fla. Stat., 1981).

"...This section does not allow stacking of the
fee 1imits established by the Statute.
(s925.036 Fla. Stat., 1981).

The statute authorizes compensation in the amount of Twenty-Five
Hundred Dollars for indigents represented by appointed counsel on the
trial level involving non-capital, non-life felonies. The same statute
limits compensation to Three Thousand Dollars for representation of an
indigent defendant in capital cases. Consequently, the Statute is not
reasonably related nor has a rational basis for the purpose in which
it was enacted. Specifically, said statute fails to reasonably compen-
sate the Appellant's counsel for services rendered for appellate repre-
sentation, thereby denying an indigent appellant due process and equal
protection.

Said statute grossly fails to compensate the Appellant's attorney
for services rendered relative to a murder conviction and, as in the
case at hand, the imposition of death. An attorney who is engaged in
the private practice of law is precluded from effectively, efficiently
and adequately representing an indigent appellant in an appeal such
as this since he cannot devote his full energies and time necessary for
said representation. Said statute consequently violates due process
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and equal protection clause of the Fifth, Sixth, and Fourteenth
Amendments to the United States Constitution and further violates
an indigent appellant's right to effective assistance of counsel
and fair trial guaranteed him by the Sixth Amendment to the United
States Constitution. In addition, an indigent appellant's consti-
tutional rights guaranteed in Article I, Sections I1I, IX, XVI and
XVII of the Florida Constitution are violated as a result of this
arbitrary and irrational statute.

CONCLUSION

It is respectfully submitted that the convictions be reversed and
the death sentence imposed upon Appellant, ALPHONSO CAVE, be vacated
for every and/or any of the arguments raised herein.

Respectfully submitted,

Saliba & McDonough, P.A.
Attorneys for Appellant
2121 14th Avenue

Post Office Box 1690

Vero Beach, Florida 32960
(305) 567-6111
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Wéyhe R cB6n?ng) Richarg7d. Saliba
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the Intial

é Appellant has been forwarded by United States Mail this

day of June, 1984, to James P. McLane, Esquire, Office of
the Attorney General, Regional Service Center, 111 Georgia Avenue,

Room 204, West Palm Beach, Florida 33401.
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