[Expert]: . . . . Quite

frankly, as you said, there

was a difference of opinion

as to people thinking or assuming

that he in fact pulled the

trigger and killed the girl,

all I can say is that it's

extremely uncharacteristic of

individuals with Mr. Parker's

personality profile, types of

defense mechanisms, controls,

or in level of control. (R.

1269-1270).
Earlier the expert had testified that this opinion was based
on the personal history (which included select instances of prior
criminal conduct) related by appellant (R. 1247,1296, 1298),
the appellant's social developmental history (R. 1241, 1248),
and on certain psychological tests (R. 1242). Because the expert
was relying on that personal and social developmental history
in rendering his opinion, the State had the right to inquire into
the expert's knowledge of that personal and social developmental
history to test whether the opinion had its basis in all the facts
(R. 1291,1292,1298). "It is a general rule that an opinion is
worth no more than the reasons on which it is based.' Kelly wv.

Kinsey, 362 So.2d 402 (Fla. 1lst DCA 1978); LeFevre V. Bean, 113 So.

2d 390 (Fla. 2nd DCA 1950). Hence a wide range of cross-examination
was properly permitted "in order to test the witness' means of
knowledge, [and] the extent of his information, . . . [and]
accuracy. . . ."'Péﬁéacdla‘Eléétric'Cb.'v.'Bissett, 59 Fla. 360,

370 (Fla. 1910);‘Eggart'vQ State, 40 Fla. 527, 25 So. 144,147

(Fla. 1898) (Questions which test the value of an expert's

testimony are permissible ); ' Thurston wWv. State,
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355 So. 2d 1224, 1227 (Fla. lst DCA 1978) (The appellate court
held that it was error to preclude cross-examination which would
have revealed the psychologist's reasons for her opinions),

S. Gard, FLORIDA EViDENCE,»Bule 238 Cross-Examination of Expert

Witnesses 361 (5th ed. 1967).

Not only did the State have the right, but also
an obligation to the justice system and particularly to the
jury which otherwise would have been misled, to point out that
if the opinion of such a witness was founded on incomplete
or inaccurate data supplied by the appellant to the psychologist
(R. 1289, 1292-1293) then that opinion would be invalid; that
a different opinion would have béen rendered had all the perti-
nent facts been evaluated. Hence, the trial court did not
abuse its discretion; he properly permitted the State wide
latitude on cross-examination. Therefore both the conviction

and sentence must be upheld,.

37



POINT VI
THERE WAS SUFFICIENT EVIDENCE
FROM WHICH THE JURY COULD FIND
THE AGGRAVATING FACTORS.
The evidence is sufficient from which the jury could
find the aggravating factors recited, and which support
the imposition of the death sentence. Consequently, this
court must affirm the death sentence.'ngg Appendix A)
Contrary to the appellant's conténtion, the evidence
supports the heinous, atrocious and cruel factor. This court
has held that the ''fear and emotional strain preceding a
victim's death may be considered as contributing to the hein-

ous nature of the capital felony.' Adams v. State, 412 So.2d

850? 857 (Fla.); cert denied, U.S. , 103 S.Ct. 182,
7471, E42d148 (1982); Knight v. State, 338 So0.2d 201 (Fla.

1976). The evidence in the case at bar demonstrates the
fear and emotional strain which Frances underwent. Indeed,
at the inception of the robbery and kidnapping, the appellant
knew and Frances was told by the defendants that they would
kill her so she could not identify them (R. 784, 790). Know-
ing her death was imminent during the thirteen (13) miles,
twenty (20) minutes, death ride, while pinioned in the back
of Bush's car between Cave and Johnson, Frances pleaded:
"Just don't hurt me, just don't hurt me.”" (R. 790).

Frances then was forcibly removed from the car,

yanked out by her hair, and stabbed in the stomach by a



codefendant while the appellant watched; then he shot her as
she apparently sank to the ground in a kneeling posture still
pleading for her life. (R. 663-664, 785, 867-869, 889). During
the course of these events Frances' bladder "was completely
and absolutely voided," a fact which according to the medical
examiner was ''consistent with her being in great fear prior
to her death . . . ." (R. 669).

Moreover, in Smith v. State, 424 So.2d 726 (Fla.),

cert denied,  U.S. __ , 103 s.ct. 3129, 79 L.Ed.2d 1379

(1983), én identical case to that at bar, a convenience store
clerk was robbed, kidnapped, and ultimately taken to a wooded
area where she was shot in the back of the head with a gun.

This court held that based on these proven facts, the application
of the heinous factor was proper. Likewise, its application

is proper here.

The caselaw upon which the appellant relies is
inapplicable because unlike here, those cases lacked "addi-
tional acts as to set the crime apart from the norm of capital
felonies." State v. Dixon, 283 So.2d 1, 9 (Fla. 1973), cert
denied, 416 U.S. 943, 94 S.Ct. 1951, 40 L.Ed. 2d 295 (1974).
Herzog v. State, So.2d ____ (Fla. 1983) [8 FLW 383, 386,

op. filed 9.22.83, case no. 61,513]. Hence, the evidence is
sufficient from which the jury could find this aggravating

factor and which supports the death penalty.
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The evidence likewise is sufficient from which the
jury could find the premeditated aggravating factor. The
appellant himself has conceded that execution type murders
fit within the cold, calculated and premeditated category.

" McCray v. State, 416 So.2d 804, 807 (Fla. 1982) ("That aggra-

vating circumstance ordinarily applies in those murders which
are characterized as executions . . . , although that description
is not intended to be all-inclusive.") As already discussed,
this court has characterized that type of murder involved in
the case at bar as an "execution-style killing." ' Smith,
424 So.2d at 733.
Indeed, in Sullivan v. State, 303 So.2d 632 (Fla. 1974),
cert denied, 428 U.S. 911, 96 S.Ct. 3226, 49 L.Ed. 2d 1220

(1976), this court found an execution type slaying where

the defendant had held up a restaurant, abducted the assistant
manager, drove him to a remote area, and shot him in the back
of the head. See also Combs v. State, 403 So.2d 418, 421
(Fla. 1981), cert denied, 456 U.S. 984, 102 S.Ct. 2258, 72

L.Ed. 2d 836 (1982) ("The circumstances are factually very
similar to the robbery-execution slaying of Sullivan .

[W]e agree it was appropriate for the trial judge to find

upon the record that this [was a] premeditated murder .
committed while the appellant was engaged in a robbery . . . .")
Because the type of murder in the case at bar has been held

by this court to be an execution-style killing, and the pre-

meditated aggravating factor is applicable to execution slayings,
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then the application of the premeditated aggravating factor

is proper in the case at bar.

Moreover, unlike Harris v. State, 438 So.2d 787,
798 (Fla. 1983), the intent to.murder in the case at bar
was developed well before the actual commission of the crimes.
Compare Hill v. State, 422 So.2d 816, 819 (Fla. 1982) cert
denied, U.S. _ , 103 s.Ct. 1262, 75 L.Ed.2d 488 (1983)

(wherein the intent to commit murder was formulated prior to
the commission of the crime).

The record demonstrates that at the inception of the
first stake out of the store by appellant, he knew that it was
Bush's intent '"to take [Frances] out of the store and ride off
and kill her." (R. 790). The evidence reveals that the
assailants told Frances she was to be killed when she was
forced into the car. (R. 784). 1Indeed, appellant waited
until Bush first stabbed Frances in the stomach and she sank
to her knees in a kneeling posture before he fired the fatal
shot to the back of her head. (R. 663-664, 889). Hence, the
State proved, and the evidence was sufficient from which the
jury could find, beyond a reasonable doubt the elements of the
premeditated aggravating factor. Jent v. State, 408 So.2d

1024 (Fla.), cert denied, 457 U.S. 1111, 102 S.Ct. 2916,

73 L.Ed. 24 1322 (1982).
The aggravating circumstances set forth in gsection
921.141(5) (d) and (f) were likewise proper. Contrary to

appellant's contention, there was no improper doubling-up.
PP ‘
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The cases which appellant cites, Vaught v. State, 410 So.2d

147 (Fla. 1982) and Provence v. State, 337 So.2d 738 (Fla.
1976), cert denied, 431 U.S. 969, 97 S.Ct. 2929, 53 L.Ed.

2d 1065 (1977), are not applicable because each of those cases
involved only that the murder occurred in the commission of

the robbery [subsection d] and was committed for pecuniary

gain [subsection f]. Both subsections referred to the same
aspect of the crime. Provence, 337 So.2d at 786. Not so in
the case at bar. While the finding of the trial court refer

to the commission of a robbery, the finding also speaks to the
capital felony as committed in the commission of the kidnapping.
Indeed, the record amply supports that the murder was committed
during the course of the kidnapping. It reveals that Frances
at gunpoint was taken from the store and forced into the car
(R. 983) and driven to a remote area and murdered (R. 580-

582, 663-664, 785, 984).

The kidnapping is an aspect of the crime totally
separate and discrete from that of pecuniary gain which was
likewise supported by the evidence (R. 782-784, 802-803). These
factors are two separate analytical concepts which can validly
be considered to constitute two circumstances. Provence,

337 S0.2d at 786. Indeed, in Delap v. State, So.2d
(Fla. 1983 [8 FLW 369, op. filed 9.15.83, case no. 56,235],

there was a similar finding by the trial court that:
(d) the capital felony was committed while

the Defendant was engaged in the commission
of a kidnapping, robbery, and rape.
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(e) The capital felony was committed
for pecuniary gain.

'ééléﬁ» 8 FLW 374. While this issue was not discussed in the
opinion; apparently this court in its independent review of the
aggravating and mitigating factors determined there was no
error because the judgment and sentence was affirmed. Follow-
ing there from, there is no error here because these findings
include two separate aspects of the crime.

Without conceding, if there were error it was harm-
less. Even if the two factors are to be merged into one, the
statutory aggravating factors clearly outweigh the mitigating
factors which are so insignificant as to be nonexistent.

Zant V. Stephens, ~ U.S._ , 33 Cr.L.Rptr. 3195 (1983)

("What is important is an individualized determination on the
basis of the character of the individual and the circumstances

of the crime."): Barclay v. Florida, = U.S.  , 33 Crim.L.

Reptr. 3292 (1983); Meeks v. State, 339 So.2d cert denied,
439 U.S. 991, 99 S.Ct. 592, 58 L.Ed.2d 666 (1978) 186 (Fla.

1976); Hargrave v. State, 366 So.2d 1 (Fla.), cert denied,

444 U.S. 919, 100 S.Ct. 239, 62 L.Ed.2d 176 (1979). For example,
on factor was that the victim was not sexually molested.

The appellant never had a right to engage in such conduct;
consequently, a finding that he did not do that act which he

was never legally permitted to do should not even be considered
as a mitigating circumstance. Similarly, appellant's age and

that his trial behavior was acceptable are light-weight factors,
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so insignificant as to be of virtually no consequence when
weighed against the heinous nature of this crime committed in
a cold, calculated, and premeditated manner for pecuniary gain
for such a pitiful sum as twenty ($20) to ($30) dollars.

In sum, the evidence was sufficient from which the
jury could find the aggravating factors which support the

death sentence. This court must affirm.
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POINT VII
THE TRIAL COURT CORRECTLY DENIED
THE APPELLANT'S MOTION FOR
MISTRIAL.

The trial court correctly denied the appellant's
motion for mistrial because he failed to take the proper
procedural steps required before a motion for mistrial can
be requested. Moreover, the comment was a proper comment
on the evidence. Finally, even if there were error, it was
harmless in light of the overwhelming evidence of guilt.
Consequently, this court should affirm.

The case law is clear that prior to moving for mis-
trial because of an alleged improper prosecutorial comment,
a defendant is required to make an objection stating with
particularity his grounds, and additionally to request a

curative instruction. Bolen v. State, 375 So.2d 891 (Fla.

4th DCA 1979); Mabery v. State, 303 So. 2d 369 (Fla. 3rd DCA

1974), cert.denied, 312 So.2d 756 (Fla. 1975); Davis v. State,

281 So. 2d 551 (Fla. 3rd DCA 1973), cert. denied, 289 So.
2d 734 (Fla. 1974).

A request for curative instruction from the court
that the jury disregard the remarks is a mandatory step before
a mistrial motion can be requested because the instruction
could cure any alleged error. TFerguson v. State, 417 So.
2d 639, 641 (Fla. 1982); Mancebo v. State, 350 So. 2d 1098
(Fla. 3rd DCA 1977), cert. denied, 359 So. 2d 1217 (Fla.
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1978). Only when a curative instruction is denied or would
be inadequate, should a mistrial be used to halt the proceedings.
Where as here, the appellant failed to object and state his
grounds with specificity, and further failed to request a
curative instruction, the issue was not preserved for review.
- Ferguson, 417 So.2d at 641.

Furthermore, if the issue were preserved, there was
no error in failing to grant the mistrial, because the comment
of the prosecutor was proper for several reasons. First, the
prosecutor's comment was a proper comment on the evidence,
The record reflects that Bush told the appellant that he would
implicate the appellant as the triggerman, (R. 788), and that
indeed Bush made a statement to law enforcement officers
(R. 704-705, 707, 812). The record also reflects that the
same statement was made by the prosecutor in question form to
the appellant on cross-examination--to which there was no objection--
to demonstrate that the appellant made the exculpatory statement
in response to Bush’s statement to law enforcement officers
about who actually shot Slater. (R. 1016). Thus the comment
of the prosecutor, and any inferences therefrom, were proper
because they were based on record testimony. Where there is
a basis in the record for a statement made by a prosecutor
in closing argument, there can be no error because it is a

valid comment on the evidence. Blair v. State, 406 So.2d

1103, 1107 (Fla. 1977); Delaney v. State, 342 So.2d 1098 (Fla.

3rd DCA 1977). Wide latitude is permitted a prosecutor on
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closing argument and he may draw all logical inferences and
advance all legitimate arguments. Breedlove v. State, 413

So.2d 1 (Fla. 1982); Gosney v. State, 382 So.2d 838 (Fla.

5th DCA 1980); Frierson v. State, 339 So.2d 312 (Fla. 3DCA
1976).

Second, there is no error because the jury could con-
clude that one of the other co-defendants shot Frances Slater.
For example, the record demonstrates that the appellant impli-
cated Bush as the triggerman, (R. 784, 798), that Bush gave
a statement to law enforcement officers, and that an officer
stated that Bush admitted his involvement (R. 705). Hence,

a jury could logically conclude that Bush confessed to the shoot-
ing to the police officers.

Finally, to the extent that there was error, it was
not so prejudicial as to warrant a new trial because there
was overwhelming other evidence of appellant's active partici-
pation in the murder. The record reflects that the appellant
told Williams "I [the appellant] shot her [Slater] and John
[Bush] stabbed her." (R. 883). Further, the appellant re-
traced for police officers the route that he and the co-defendants
traversed. When he took the officers to the crime scene, he
told them NOT that '"This is where John Earl Bush took the
victim out of the car,'" but rather "This is where 'they'
[referring to himself and his co-defendants] took the victim

out of the car." (R. 798). Appellant further pointed out

47




to Deputy Vaughn that ''that's where WE put the body.'" (R. 848).
(emphasis in the original transcript). ~See Statement of Facts
herein to further demonstrate participation in the murder,
robbery, and kidnapping. Consequently, there was no error so
prejudicial and fundamental as to warrant a mistrial. Ferguson,

417 So.2d 639; Salvatore v. State, 366 So.2d 745, 750 (Fla.

1978), cert. denied, 444 U.S. 885, 100 S.Ct. 177, 62 L.Ed.

2d 115 (1979); Johnsen v. State, 332 So.2d 69 (Fla. 1976).

The power to declare a mistrial and discharge a
jury is addressed to the sound discretion of the trial court.
There was no abuse of that discretion because there was no
prejudicial, fundamental error; the appellant did not properly
object and request a curative instruction; and in any event,
the comments of the prosecutor were proper. Thus, reasonable
persons could have taken the view of the trial court. Ford

Motor Co. v. Kikis, 401 So.2d 1341 (Fla. 1981); Matire v.

' State, 323 So.2d 209, 211-212 (Fla. 4th DCA 1970). Therefore,

this court must affirm.
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' ‘CONCLUSTON

WHEREFORE, Appellee respectfully requests that this

Court AFFIRM the Judgment of Conviction and Sentence.
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