


should be suppressed in violation of the principals set forth
in Miranda.

It should be pointed out that Steven Greene was not a
member of the Florida Bar at thattime and the fact that he
advised the Defendant not to make a statement does not vitiate
the Defendant's invocation of his right to remain silent and
consult with an attorney. The Trial Court's denial fo
Defendant's Motion to Suppress Admission and the admission of
his statement as evidence should be reversed and the case

remanded for a new trial.
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POINT V

WHETHER THE TRIAL COURT ERRED IN ALLOWING THE STATE, OVER
DEFENDANT'S OBJECTION, TO PRESENT EVIDENCE OF DEFENDANT'S
PRIOR CRIMINAL HISTORY AFTER DEFENDANT EXPRESSLY WAIVED
ANY RELIANCE ON MITIGATING FACTOR OF NO SIGNIFICANT PRIOR
CRIMINAL ACTIVITY.

This exact issue was recently decided by the Supreme Court

of Florida in Maggard v. State, 399 So.2nd 973 (Fla. 1981).

The facts in that case show that prior to the sentencing
hearing, Maggard announced to the Court that under no circum-
stances would he attempt to demonstrate to the jury that he had
no significant history of prior criminal activity and moved the
Court to exclude all evidence of Maggard's prior criminal
record of non-violent offenses. The Trial Court denied the
motion and despite Maggard's express waiver of any reliance on
this mitigating factor, permitted the State, over Maggard's
objection, to present extensive evidence of Maggard's prior
criminal record of non-violent offenses to rebutt a mitigating
factor upon which Maggard expressly stated he would not rely.
This Court held that the trial judge erroneously denied the
Defendant's motion and improperly admitted the evidence. 1In
concluding that such error is of such magnitude as to require a
new sentencing hearing before the jury and court, this Court
stated that:

"Mitigating factors are for the Defendant's benefit

and the State should not be allowed to present

damaging evidence against the Defendant to rebutt a

mitigating circumstance that the Defendant expressly

conceives does not exist."

The facts in the case at bar are very similar to those in

Maggard's. At the beginning of the sentencing phase of trial,
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the Defendant presented its Waiver of Mitigating Circumstance
(a)‘Florida Statute 921.141 (6) and stated to the Court his
intention not to rely upon the mitigating circumstance of no
significant prior criminal activity (R. 1206-1208, R. 1695).
However, over Defendant's objection, the State was permitted to
present evidence of the Defendant's prior criminal history
during its cross-—-examination of the witness, Dr. Paul D. Eddy.
Dr. Eddy, a clinial psychologist, was called by Defense
Counsel to present a psychological profile of the Defendant to
the jury. Dr. Eddy testified on direct examination that in his
opinion, the Defendant is a passive or non-aggressive type of
individual (R. 1269). On cross-examination, the State
repeatedly tried to show that the Defendant's prior criminal
history is inconsistent with Dr. Eddy's opinion. Record is

replete with evidence of the Defendant's prior criminal

history:

(R. 1280)

STATE: "I believe you testified, doctor, did you
not, that based upon your opinion -- your
opinion is that the Defendant, J. B. Parker
is a passive individual, a non-aggressive
type of individual, isn't that what you
testified during direct examination?"

EDDY: "That's what the data says."

STATE: "Okay. Would that opinion be consistent,

doctor, with breaking a window on the west
side of the St. Lucie Middle School on-
three/twenty-eight 1977, breaking the
window to the teacher's lounge--"

MAKEMSON: [Objection]

* * * *
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(R. 1286)

STATE:

(R. 1289)

STATE:

MAKEMSON:

(R. 1291)

STATE:

MAKEMSON :

STATE:

STATE:

EDDY:

STATE:

"Doctor, were you aware prior to your
examination, or even prior to testifying
before this jury today, regarding the acts
of the Defendant, that on three/twenty-
eight/seventy~seven and three/twenty-nine/
seventy-seven, at five-fifteen in the
morning, the following acts: going to the
St. Lucie Middle School in Fort Pierce,
Florida, breaking the window on the west
side of the building, breaking into the
bookkeepper's office, breaking the window
on the west side of the building and
breaking into the teacher's lounge; prying
the window on the south side of the library
at that school."

* * * *

"Okay. Now, tell the jury what J. B. Parker
told you regarding his prior criminal
record which you formed your opinion on."

" Objection, Your Honor."

* * * *

"Dr. Eddy, what criminal acts did the
Defendant tell you he performed or
committed--"

[Objection]

* * * *

"What specific acts did you ask the
Defendant he committed to reach an opinion
as whether or not he is a passive and non-
aggressive individual?"

* * * %*
"Okay, answer the question, please."
"He told me that he had been involved in
breaking into a schoolhouse at age nine.
That apparently is what you were referring

to."

"No, Doctor, what do you have as far as a
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EDDY:

STATE:

EDDY:
STATE:

EDDY:

STATE:

EDDY:
STATE:

EDDY:

STATE:

(R. 1298)

STATE:

STATE:

EDDY:

number of time, Doctor, before that? One
time, right? Isn't that what he told you?"

"He told me one time -- that was one
incident."

"One incident, right. Well, one event,
right? One B-and-E, that you just said."

"Yes, sir."
"Okay, what is B-and-E?2?"
"Breaking and entering."

* * * *

"What other acts, Doctor, did you ask the
Defendant about?"

"He volunteered rather than my asking."
"Volunteered what, Doctor?"

"That he had alos had two or three
disorderly conduct charges for which he
appeared in court."

* * * *

"Okay. Suppose what he told you wasn't
true, Doctor? Suppose those weren't all
the acts that he committed?"

* * * *

"Well, Doctor, wouldn't that have been
beneficial to determine whether or not --
in fact, he in fact lied to you when he
said those were the only four acts, the
three disorderly conducts and the B-and-E,
isn't that a lie?"

* * * *

"Okay. So if you wrote down one B-and-E and
three disorderly conducts 1is what the
Defendant told you regarding the area that
you were ingquiring about, that would be
true, wouldn't it?"

"Certainly."
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It is clear from the record that the State was permitted -
to present some evidence of the Defendant's prior criminal
history in front of the jury. In 1light of this Court's
decision in Maggard, the lower court erred in permitting the
State to present such evidence after the Defendant expressly
waived any reliance on the mitigating factor of no significant
prior criminal activity.

Accordingly, if the conviction is wupheld, the sentence
should be reversed and this cause remanded for a new sentencing

hearing.
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POINT VI

WHETHER THE TRIAL COURT ERRED IN INSTRUCTING THE JURY AS

TO THREE STATUTORY AGGRAVATING CIRCUMSTANCES WHERE, AS A

MATTER OF LAW, THERE WAS INSUFFICIENT EVIDENCE FROM WHICH

THE JURY COULD FIND THE EXISTENCE OF THOSE AGGRAVATING

CIRCUMSTANCES.

During the penalty phase of the trial, the Trial Court
instructed the jury as to five statutory aggravating circum=-
stances under the Florida Statues 921,141(5) for them to
consider in rendering an advisory sentence. The Defendant
objected to three of the aggravating factors relied on by the
trial judge on the basis that they were unsupported by any
evidence in this case.

The first aggravating circumstance was that the crime was
especially heinous, atrocious and cruel. The language of this
statutory aggravating circumstance was expounded upon in State
v. Dixon, 283 So.2nd 1 (Fla. 1973), cert denied 416 U.S. 943,
94 Ss.Ct. 1950, 40 L.Ed.2nd 295 (1974). A majority opinion in
that case said:

"It is our interpretation that heinous means extremely

wicked or shockingly evil; that atrocious means

outrageously wicked and vile; and, that cruel means
designed to inflict a high degree of pain with utter
indifference to, or even enjoyment of the suffering

of others. What is intended to be included are those

capital crimes where the actual commission of the

capital felony was accompanied by such additional

acts as to set the crime apart from the norm of

capital felonies -- the consciousless or tittleless

crime which is unnecessarily torturous to the victim.
Based on that intepretation, the Court stated in Cooper v.
State, 336 So.2nd 1133 (Fla. 1976), cert denied 431 U.S. 925,

97 s.Ct. 2220, 53 L.Ed.2nd 239 (1977), that a murder by
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shooting that causes instantaneous death is simply not in the
"heinous, atrocious, or cruel" category.

The numerous cases in which the Florida Supreme Court has
considered challenges to the application of this aggravating
factor support the interpretation requiring acts of physical
harm or torture to the murder victim prior to or accomanying
the act resulting in death. The Court has repeatedly rejected
application of this factor to killings accomplished quickly by
acts of shooting or stabbing involving no additional torturous
acts to the victim. E.g., Lewis v. State, 398 So.2nd 432
(Fla. 1981); Demps v. State, 395 So.2nd 501 (Fla.), cert
denied 454 U.S. 933, 102 S.Ct. 430, 70 L.Ed.2nd 239 (1981);
Kampff v. State, 371 So.2nd 1007 (Fla. 1979); Menedez V.

Sfate, 368 So.2nd 1278 (Fla. 1979); Riley v. State, 366 So.2nd

19 (Fla. 1978). In Kampff, supra, this Court reversed this

factor and stated:
"Directing a pistol shot straight to the head of the
victim does not tend to establish this aggravating
circumstance."
In the instant case, the evidence also shows that the victim
died instantaneously as a result of a gunshot to the back of
the head.
The trial judge did not identify any evidence presented in
the trial to support his finding that the crime was especially

heinous, atrocious or cruel. The trial judge simply stated:

"Frankly, I think the killing could, by the jury, if
they so desire, be considered as wicked..." (R. )

There is no evidence to show that Frances Slater was tortured

in any way or was subjected to a high degree of pain. As a
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matter of fact, Dr. Ronald Wright, the medical examiner who did
the autopsy on the victim's body, testified that she did not
feel any pain from the gunshot wound whatsoever (R. 671).

The evidence in this case clearly fails to show beyond a
reasonable doubt that this offense was especially heinous,
atrocious, or cruel as defined by the Florida Jury Instructions
and the case law.

The Defendant also objected to the Trial Court's finding
that the crime was committed in a cold, calculated and premedi-
tated manner without any pretense of moral or legal justifica-
tion. That aggravating circumstance ordinarily applied in
those murders which are characterized as execution or contract

murders. McCray v. State, 416 So.2nd 804 (Fla. 1982); Combs v.

State, 403 So.2nd 418 (Fla. 1981). For example, in Jent v.
State, 408 So.2nd 1024 (Fla. 1981), this aggravating circum-
stance was properly found where the victim was beaten and raped
by four men before being doused with gasoline and set afire.
Death resulted from the burns. The Court held this circum-
stance requires a dgreater level of premeditation than the
amount necessary for first degree murder convictions. Another
case in which this circumstance was properly found is where the
Defendant methodically held the victims at gunpoint and ordered
them to strip, and then beat and tortured them during the

evening before killing them. Bolender v. State, 422 so. 2nd

833 (Fla. 1982).
On the other hand, in McCray, supra, this Court held that

a homicide was not committed in a cold, calculated and
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premeditated manner. The facts in that case are that the
Defendant approached the victim and said, "This is for you,
mother fucker," and shot the victim three times.

In the case at hand, the trial judge found that the crime
was committed in a cold, calculated, premeditated manner on the
basis that there is some evidence to the effect that they told
the victim they were going to take her out and kill her.
Although there is some evidence that Co-Defendant, John Earl
Bush, mentioned killing her, there is no evidence to support
the contention that her death was pre-planned or calculated.
On the contrary, the record clearly shows that the Defendant,
Parker, had no intention of harming the girl and repeatedly
insisted that they release her. The lethal act resulting in
the victim's death most probably was the result of a last
minute decision.

Finally, the Trial Court found evidence existed to support
the aggravating circumstance that the crime was committed for
financial gain. The Defendant objected to the Court's finding
that both the murder was committed in the course of a robbery
and that it was committed for pecuniary gain, since both
findings are based on the same aspect of the criminal episode.
It is well-settled that such doubling-up of aggravating circum-
stances which both have reference to the same aspect of the
crime is error. Vaught v. State, 410 So.2nd 147 (Fla. 1982);

Provence v. State, 337 So.2nd 783 (Fla. 1976), cert denied 431

U.S. 969, 97 s.Ct. 2929, 53 L.Ed.2nd 1065 (1977). Although

robberies or other financially motivated crimes committed
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during the course of the homocide can provide this aggravating
circumstance, it cannot be doubled with the aggravating
circumstance of commission during a specified felony. Provence
v. State, supra.

In conclusion, none of the aggravating circumstances found
by the trial judge were properly applied to the facts of this

case.
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POINT VII

WHETHER THE TRIAL COURT ERRED IN DENYING THE DEFENDANT'S

MOTION FOR A MISTRIAL DURING THE STATE'S CLOSING ARGUMENT

WHEN THE PROSECUTOR REFERRED TO BUSH'S STATEMENT FROM

WHICH THE JURY COULD INFER THAT THE DEFENDANT HAD SHOT

FRANCES SLATER.

Prior to the start of the trial, the Defendant filed a
Motion in Limine requesting a ruling from the lower tribunal
prohibiting the State from eliciting from any witness or
otherwise presenting in any manner to the jury any evidence
from which it might be inferred that any of the co-defendants
have made statements in which they might have indicated that
the Defendant was the one who had shot Frances Slater. The
Defendant argued that these statements were the basis why the
four cases were severed and any introduction of any of those
statements or testimony in reference to any of those statements
would deprive the Defendant of his constitutional right of
confrontation guaranteed to him by the Sixth Amendment of the
United State Constitution.

The State sipulated to the Defendant's motion on this
point and the Court accordingly entered its Order granting
Defendant's Motion (R. 26).

During its closing argument to the jury, the State placed
great emphasis as to why the Defendant requested to make a
statement to Sheriff Holt. The Prosecutor improperly remarked:

"Now, what caused J. B. Parker to say that it was

John Earl who stabbed and shot her? He found out

that John Earl told law enforcement who actually shot

Frances Julia Slater. Listen to his statement,
listen to ...." (R. 1154).
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The Defendant then moved for a mistrial on the grounds
that the State was prohibited from bringing out what any of the
co-defendants had indicated to the effect that J. B. Parker
shot the girl. Although the State did not actually say it was
J. B. Parker, the remarks were highly prejudicial and the
Defendant pointed out that the jury can only draw one conclu-
sion: that the reason the Defendant requested to speak with the
Sheriff was because he found out that John Earl Bush told the
police authorities that J. B. Parker shot Frances Julia Slater.

In denying the Defendant's Motion, the Court stated that
the jury could reach three different conclusions since there
were three other co-defendants (R. 1156). However, the context
in which the statement was made clearly shows that only one
inference can be drawn from the State's remarks.

In light of the fact that the Trial Court had entered an
Order granting Defendant's Motion in Limine to prevent the
introduction of any co-~defendant's statement indicating that J.
B. Parker is the one that did the shooting, the Trial Court
clearly abused its discretion in permitting the State to make
such prejudicial remarks. Although wide latitude is permitted
in arguing to a jury, Thomas v. State, 326 So.2nd 413 (Fla.
1975), a new trial should be granted when it is "reasonably
evident that the remarks might have influenced the jury to
reach a more severe verdict of guilt than it would have other-

wise done." Darden v. State, 329 So.2nd 287, 289 (Fla. 1976),

cert denied 430 U.S. 704, 97 Ss.Ct. 308, 50 L.Ed.2nd 282
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(1977) . Each case must be considered on its own merits,
however, and within the circumstances surrounding the com-
plained of remarks. Id.

It is clear that the jury can only draw one conclusion
from the State's highly prejudicial remarks which might have
influenced them to reach a more severe verdict than it

otherwise would have.
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CONCLUSION

WHEREFORE, Defendant respectfully requests that this

Honorable Court reverse and set aside the Judgment of

Conviction and Sentence and grant the Defendant a trial de

novo.

Respectfully) submitted,

/i

ROBERT G. UDELL, ESQUIRE
Counsel for Appellant
310 Denver Avenue
Stuart, Florida 33494
(305) 283-9450
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