
--

[an	 acconplice] 

in 

[the commission of] 
[an	 attenpt to commit] 
[flight after committing or attenpting to 
commit] 

the	 crine of 

[robrery] 
[sexual battery] 
[arson] 
[burglary] 
[kidnapping] 
[aircraft piracy] 
[the unlawful throwing 1 placing or dis­
charging of a destructive device or l:xm1b] 
(Tr. 1160); 

4.	 The crine for which the defendant is to l:e sen­
tenced was corrrnitted for the purpose of avoiding 
or preventing a lawful arrest or effecting an 
escape from custody (Tr. 1160); 

5.	 The crine for which the defendant is to l:e sen­
tenced was corrrnitted to disrupt or hinder the law­
ful exercise of any governrrental function or the 
enforcerrent of laws (Tr. 1160-61 ) i. and 

6.	 The crine for which the defendant is to l:e sen­
tenced was especially wicked, evil, atrocious or 
cruel (Tr. 1163). 

The	 court stated that it "WOuld instruct the jury as to the following pos­

sible aggravating circumStances: 

1.	 The defendant has been previously convicted of 
another capital offense or of a felony involving 
the [mse ] [threat] of violence to sane persons 
(Tr. 1163-64); 

2.	 The crine for which the defendant is to be sen­
tenced was conmitted for financial gain (Tr. 1163­
64) ; 

3.	 The crine for which the defendant is to l:e sen­
tenced was committed in a cold, calculated and 
prerreditated manner without any pretense of rroral 
or legal justification (Tr. 1163-64). 
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As to }X)ssible mitigating facto:r;~, the court stated that it muld instruct 

the jury on the following factors: 

1.	 The appellant has no significant history of 
prior criminal activity (Tr. 1164); 

2.	 The capacity of the defendant to appreciate 
the criminality of his conduct or to conform 
his conduct to the requirerrents of law was 
suhstantially irrpaired (Tr. 1164); and 

3.	 Any other aspect of the defendant's character 
or record, and any other circumstance of the 
offense (Tr. 1164). 

A.	 The Death Penalty Is IrrproPer Due To The Im­
Permissable ArguIlEnt By The Attorney For The 
state At the Penalty Phase. 

During argurrents to the jury, the attorney for the State argured that . 

the jury should consider the three aggravating factors which the court had an­

nounced it w:>uld instruct the jury on. (Tr. 1181-1191) . However, he irrpermissably 

argued matters as aggravating circumstances which the court had ~ stated could 

:te or w:>uld :te considered as aggravating circumstances. 

The attorney for the State argued that " • • • it's rrore likely that 

[Barry HoffnanJ was the nan who actually killed Linda Sue Parrish by cutting her 

throat." (Tr. 1185) . This was done despite the fact that Janes ROtert White had 

teen prosecuted and convicted of killing J'1s. Parrish. 

The attorney for the State further argued that Barry Hoffman killed or 

aided in the killing of Ms. Parrish" ••• to cover up the :murder of Mr. Ihlenfeld, 

to prevent her from :teing a witness." (Tr. 1185) Florida Statutes section 921.151 (5) 

(e) or Section 921.141 (5) (q) allow this argurrent when there is evidence to sUPPort 

it, hlt the trial court determined that there was no evidence to support the argurrent 

when iJtstated . it w:>uld not instruct the jury as to those }X)ssible aggravating 

factors. Additionally, the attorney for the State did not request that the jury 

:te allowed to consider the death of Ms. Parrish. The net effect of the argwrent 
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by the attorney for the State was to urge the jury to assune for puroses of its 

advisory verdict that Barry Hoffman actually killed Ms. Parrish despite the fact 

that the jury could only make its recornrrendation based on its verdict which found 

Barry Hoffman guilty of the first degree murder of Frank Ihlenfeld. 

The attorney for the State continued with his inpermissable argurrent by 

arguing, under the pretext of showing that the crine for which Barry Hoffman was 

convicted was done in a "cold, calculated, and prerreditated manner," that: 

That v,oman' s life was snuffed out for the rrere sirrple 
purpose to keep her rrouth shut so she couldn't go to 
the police. She couldn It identify Hoffman and White. 
As the old story of the late show goes, dead pigeons 
don't talk (Tr. 1189). 

The attorney for the State concluded his :i.npermi.ssable comrents by stating 

that: 

• • • the legislature and Cburts have detennined that 
certain murders are v,orse than others. We don't think 
it makes any difference to the deceased, rot to society 
certain murderers are v,orse than others. Incertain 
cases society has a right to extract from -- from the 
perpetrators of these, the especially heinous murderers, 
the ultimate penalty. 

Tr. at 1190 The reference to "especially heinous murders" was especially irrproper 

in light of the fact that the COurt had inforned. the attorneys that the aggravating 

factor of "heinous" murders v.ould not 00 given and the attorney for the State had 

specially stated that "I will not request it [the factor of heinous murders] ." 

Tr. at 1161-163 

The effect of the argurrent by the attorney for the State was to unduly 

focus on the death of Ms. Parrish. This is understandable from the State's per­

spective since Frank Ihlenfeld was an unsavory illegal drug dealer. The jury 

might not have recomrended the death penalty soley for his death. By devoting his 

argurrent to the murder of Ms. Parrish, the attorney for the State argued that Barry 
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Hoffman should be sentenced to death for the murder of Ms. Parrish. 

For	 the reason that the argurrent of the attorney for the State during 

the penalty phase was inproPer and prejudicial, the jury's recornrrendation was not 

rendered in accordance with Florida Statutes section 921.141 (2). Accordingly the 

death sentence should be vacated. This is eSPeCially true in this case since the 

trial court stated that if the jury recornrrended a life sentence, it vvould follow 

that recormendation when the court stated that: 

If they recornrrend life I prol::ably will go ahead 
and sentence him today, unless you want a pre­
sentence investigation done (Tr. 1173). 

In view of the great weight to be given the jury's recornrrendation, Norris 

v. State, 429 so. 2d 688, 690 (Fla. 1983), inproPer argurrents to the jury at the 

penalty phase ~ the prosecutor requires that a death penalty irrposed pursuant to 

the jury's recorrmendation be vacated. 

B.	 The Death Penalty Is ImproPer Due to The 
Fact That The Trial Court Considered The 
Appellant's COnviction Of Second Degree 
.Murder As A Prior Conviction Of A Violent 
Felony. 

The trial court considered the appellant's conviction of the second. degree 

murder of Linda Sue Parrish as a prior conviction of a violent felony. (R 134) 

This was inproper under the facts of this case. 

Florida Statutes Section 921.141 (5) (b) states that an aggravating cir ­

cumstances is that: 

The defendant was previously convicted of another 
capital felony or of a felony involving the use 
or threat of violence to the person. 

The evidence in this case is that Janes White actually killed Linda Parrish. The 

jury must have accepted this as being true because Barry Hoffman was found guilty 

of second degree murder regarding Linda Parrish. 

The	 aggravating circumstance of a conviction of a prior violent has only 
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reen applied where the evidence shows that the defendant l::eing sentenced actually 

committed the violent felony. See, e.g., Daug~ty v. ptate, 419 so. 2d 1067 

(Fla. 1982); Ruffin v. State, 397 So. 2d 277 (Fla. 1981); Elledge v. State, 346 

so.	 2d 998 (Fla. 1977). This is so recause "[p]ropensity to commit violent cr.irres 

surely must 1:e a valid consideration for the jury and the judge." Elledge v. State, 

supra., at 1001 (errphasis added). Thus, the trial court erred in using as an ag­

gravating circumstance the fact that Barry Hoffman had reen convicted of the 

second degree murder of Ms. Parrish l::ecause he did not "commit" the rrurder of Ms. 

Parrish. 

For	 the aJ::ove reason, the death penalty should J::e vacated as required 

by Elledge v. State, sUp!a., where this court stated: 

•.• regardless of the existence of other autho­
rized aggravating factorsVJe must guard against any 
unauthorized aggravating factor going into the~equation 

which might tip' the scales of the v..eighing process in 
favor of death. 

Id.	 at 1003. 

C.	 The Death Penalty Is IrrproPer Because The Trial 
COurt COnsidered The Death Of Linda Parrish And 
The Marmer Of Her Death As An Aggravating Cir­
cumstance. 

The	 trial court included in its "Findings Supporting Sentence" the fol­

lowing aggravating circumstance in support of the death penalty inposed on Barry 

Hoffman: 

7.	 Following Mr. Ihlenfeld' s expiration, the Defen­
dant Barry Hoffman and James White for Linda Sue 
Parrish's return. When she arrived, Barry Hoffman 
struck her in the face with his fist, knocking her 
down to the floor in a dazed condition. He then 
instructed James White that "this one is yours," 
whereuFOn a re-enacbTEnt of the previous bloody 
scene took place, with Janes White struggling to 
kill Linda Sue Parrish and Barry Hoffman joining 
in to assist. Linda Sue Parrish's throat was 
eventually cut in a similar fashion to Mr. Idlenfeld' s. 
She received multiple v.ounds (R 133) i:'.ai1d 
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9.	 The conviction of the Defendant Barry Hoffrran 
for second degree murder in the homicide of 
Linda Sue Parrish constitutes another convic­
tion of a felony involving the use of violence 
to a person. The extrerrely violent, gratuitous, 
and apparently unnecessary murder of Linda Sue 
Parrish exhibits a proPensity on the part of 
Barry Hoffman to cormnit violent crirres. F.S. 
921.141 (5) (b); Elledge v. State, 346 so. 2d 998 
(Fla. 1977); Lucas v. State, 376 so. 2d 1149 
(Fla. 1979); King v. State, 390 So. 2d 215 
(Fla. 1980, cert. denied (R 134) • 

The a1:ove findings clearly evidence the fact that the trial court, like 

the prosecutor during his argu.rrent in the penalty phase, imperrnissably focused on 

the death of Ms. Parrish. The appellant could hot be sentenced to death based on 

the murder of Ms. Parrish by Janes White. 

The trial court also considered as an aggravating factor that Ms. 

Parrish's death was "extrerrely violent." This is another way of saying the mur­

der was heinous. The trial court had stated that it v.ould not consider the rnan­

ner of Mr. Ihlenfeld I s death as an aggravating circumstance. (Tr. at 1163) This 

l:eing so, it certainly could not consider the marmer of Ms. Parrish death as an 

aggravated circumstance. 

In essence, the trial court considered non-statutory, and hence un­

authorized aggravating circumstances in inposing the death penalty. Tlms, under 

the dictates of M:xxiy v. State, 418 So. 2d 989, 995 (Fla. 1982) and Lucas v. State, 

376 so. 2d 1149,1153 (Fla. 1979), the death sentence should be vacated. 
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D. The death penalty is iIrproper because the trial court considered, 
as an aggravating circumstance, the manner of the death of Frank 
Ihlenfeld after ruling that it v.ould not do 80. 

At the conference between the Court and the attorneys which was held 

imnediately before the penalty phase of the trial, the Court stated that the 

aggravating circumstance set forth in Florida Statutes Section 921.141(5) (h), 

and as set forth in the standard jury instructions under Florida Statutes 

921.141 (5) (8), v.ould not be considered as an aggravating circumstance. (Tr.116l­

1163) 

Florida Statutes Section 921.141(5) (h) states that the following may 

constitute an aggravating circumstance: "The capital felony was especially 

heinous, atrocious, or cruel." The standard jury instructions rrodifies that 

language by stating that an aggravating circumstance exists where: "The crirre 

for which the defendant is to be sentenced was especially wicked, evil, atrocious 

or cruel." 

The trial court, consistent with its statements to the attorneys, and 

consistent with the statement by the prosecutor that "I will not request it [the 

subject aggravating circumstance]," (Tr. 1163), did not instruct the jury that it 

could consider the nabrre of the crirre in arriving at its reeamnendation. (Tr'.1196­

1197) 

The trial court made the following finding in its Findings Supporting 

Sentence: 

10.� The victim herein was killed in a manner designed to 
render him helpless by a blow to the head, and then, 
while he was in a position to perceive the imninence 
of his death, to stab him to death through the throat 
in a slow, cruel, and painful manner. The evidence 
indicated the Defendant told the victim, WID was 
prostrate, bleeding, and beaten, that he had stolen 
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from the wrong perron thistiroe, meaning his employer. 
The actions of the Defendant evidence a desire to in­
flict mental and physical pain and suffering upon his 
victim, as an additional fo:rm of taunting punishment 
beyond merely causing his death. Therefore, the COurt 
finds that the capital felony herein was especially 
heinous, atrocious, and cruel. (R 134) 

It is respectfully sul:rnitted that the trial court's decision to im­

pose the death sentence is rendered totally invalid by its above stated finding 

that " ••• the capital felony herein was especially heinous, atrocious, and 

cruel" in view of its earlier ruling, which was agreed upon by both parties, 

that such matters would not be considered in arriving at the sentence to be im­

posed. This finding by the court under these circumstances violated the appel­

lant's basic due process rights. Elledge v. State, 346 So.2d 998 (Fla. 1977), 

requires that the death Penalty imposed. on Barry Hoffman be vacated. 

E. Th~ death Penalty is :irrproper because the State rought the death 
PenaltY?~itive rearons aside from the cri..Ire for which the appellant 
was convicted in that the death Penalty was rought because the appel­
lant did not give testinony asrainst a o::>-defendant. 

On June 28, 1982, Barry Hoffman withdrew his previously entered plea 

of not guilty and pursuant to negotiations with the prosecutor, he entered guilty 

pleas. (R 73-79; Tr. 76) Part of the agreement was that the appellant was to 

testify against his o::>-defendant Leonard Mazzara in exchange for o::>ncurrent life 

sentences rather than the death Penalty. 

On September 15, 1982, the appellant testified at the trial of 

Leonard Mazzara. (Tr. 89-95) The appellant testified, in essence, that he was 

not involved in the murders and that he knew nothing about them. Thereupon, the 

"deal" was withdrawn by the State and this matter proceeded to trial with the 

result being the irnposition of the death Penalty. 
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The present case is distinguishable from cases such as Brown v. 

State, 367 So.2d 616 (Fla. 1979), where this (burt held that " ••• the double 

jeopardy clause does not bar the reprosecution of an accused wro willfully re­

fuses to Perform a condition of a guilty plea which has been accepted by the 

trial court on that basis." 367 So.2d at 616. 

The present case is in a posture similar to the facts of Fraley v. 

State, 426 So.2d 983 (Fla. 3rd DCA 1983), and the cases cited therein, eSPecially 

United States v. Jackson, 390 U.S. 570 (1968). In Fraley v. State, supra, the 

(burt stated the general rule applicable to this issue as follows: 

When a trial judge imposes a sentence upon a 
defendant after trial, which is nore severe 
than the plea offer made by the CX)urt after 
it has heard all the evidence, the reasons 
for the nore severe sentence IIDst affirmatively 
appear in the record 00 as to assure the absence 
of vindictiveness. Cf. North Carolina v. Pearce, 
395 U.S. 711,89 S.ct. 2072, 23 L.Ed.2d 656 (1969). 
Because of the total absence of reasons for the 
rrore severe sentence we find the sentence pre­
sumptively unlawful. 

426 So.2d at 985-986. 

The Circuit Judge WID accepted the appellantIS guilty plea and wro 

agreed to the life sentences had already presided over the trial of the appellant IS 

co-defendant James White. At the time the guilty plea was being entered, the 

(burt stated: 

I would like the record to reflect I have already 
been through the trial of one defendant and I know 
the facts backward and forward. 

(R 77). 

Regarding the plea agreement and the appellant's duty to testify 

against his co-defendant leonard Mazzara, the (burt stated to the appellant that: 
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Your failure to do that will mean the deal is off 
and you will go to trial and then tie chips will 
fall where they may; IX> you understand? 

(R 78) • 

A different Circuit Judge presided at the trial of the appellant and 

imposed the death Penalty. The facts as known to or believed by the Court and 

State did not change between the time the gill1ty plea was accepted and the time 

the death Penalty was imposed. There is nothing in the record to indicate that 

a presentence report was prepared and considered. 

Hence, the conclusion is inescapable that the appellant is on death 

row not due to the nature of the crime for which he stands convicted. Regrettably, 

the death of Frank Ihlenfeld occurred in a manner no worse than the manner of 

death of many other victims in Florida wIDse assailants were not necessarily sub­

jected to the death Penalty. See, e.g., Sirrtrons v. State, 419 So.2d 316 (Fla. 

1982); and Moody v. State, 418 So.2d 989 (Fla. 1982). The appellant is under a 

death sentence because he did not give the testim::my oought by the prosecutor. 

This clearly is an :i.rrpermissable reason for sentencing someone to death. Thus 

the death Penalty should be vacated. 

F. The imposition of the death Penalty against the appellant is a 
denial of his right to equal justice under the law in view of the 
sent:a1.ces imposed on the other participants in the subject crimes. 

In the present case, the evidence at trial srowed that there were at 

least four participants in the subject crimes: Barry Hoffman, James White, 

leonard Mazzara, and George "Rocco" f'.1arshalL Briefly sumnarized, the evidence 

at trial was that Leonard Mazzara told George f'.1arshall to find someone WID would 

kill Frank Ihlenfeld. ceorge f'.1arshall then inquired of Barry Hoffman as to his 

willingness to do this. Acoording to Marshall, Barry Hoffman agreed to do 00. 
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Marshall also arranged for James White to "assist" in these efforts. Again, 

acoording to the evidence at trial, Barry Hoffman killed Frank Ihlenfeld while 

James White killed Linda Parrish. Barry Hoffman denies his participation in 

these crimes. 

As was stipulated to at trial, Leonard Mazzara and James White re­

ceived consecutive life sentences. (Tr. 1179) George Marshall received 

transactional irmnmity. (Tr. 683-684) 

The above factors bring the present case within the requirement of 

Slater v. State, 316 So.2d 539 (Fla. 1975), where this Court stated that: 

"Defendants should not be treated differently upon the same or similar facts. n 

316 So.2d at 542. Acoord, Messer v. State, 330 So.2d 137, 142 (Fla. 1976). 

The present case is not within the rule reoognized in cases sUch as 

Salvatore v. State, 366 So.2d 745 (Fla. 1979), where it was held that it is not 

always irnpermissable to impose a death Penalty on one co-defendant and a lesser 

sentence on another. One of the factors which was stated as upholding the death 

Penalty on Salvatore was that he "forrmlated the plan to kill the victim." 

366 So.2d at 752. 

In the present case, Leonard Mazzara fonnulated the plan to kill 

Frank Ihlenfeld. He is serving life sentences. George Marshall got Barry Hoffman 

involved in this matter in the first place according to his testirrony. He re­

ceived irrmmity. James White was convicted of cutting the throat of a helpless, 

and as far as the record reveals, a totally blameless female. He is serving life 

sentences. Barry Hoffman was oonvicted of killing a man who by all aCCOtIDts was 

willing particiPant in the illegal drug trade. 
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It can be said with some degree of validity that Frank Ihlenfeld 

"assumed the risk" that he VvDuld rreet the fate which he encotmtered though that 

VvDuld by no means justify his death. This does establish, rowever, that Barry 

Hoffman I s involvement in this inexcusable episode was no worse than that of the 

other participants. He deserves no harsher punishment than the others received. 

Accordingly, the death sentence srould be vacated. 

CONCLUSION 

Based uFOn the preceeding argument and citation of authorities; appel­

lant requests that the judgrrent and sentence of the trial court be vacated and the 

cause rerranded. for a new trial or in the alternative a new penalty phase proceeding. 

Respectfully submitted, 
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CERI'IFlCATE OF SERVICE 

I HEREBY CERrIFY that a copy of the foregoing has teen forwarded 

to Clyde M. Collins, Assistant Attorney General, Duval COunty COurthouse, and 

Michael Obringer, Assistant state Attorney, Duval County COurthouse, by hand 

this 12th day of Septernb8r, 1983. 
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