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AMICUS CURIAE BRIEF� 
ON BEHALF OF MIAMI-DADE COMMUNITY COLLEGE� 

I. INTRODUCTION 

Miami-Dade Community College (hereinafter "Miami-Dade") 

submits its amicus curiae brief in support of the Appellant, Palm 

Beach Junior College (hereinafter "Palm Beach"), pursuant to this 

Court's order dated September 15, 1983 and Rule 9.370 of the 

Florida Rules of Appellate Procedure. Miami-Dade concurs with 

and hereby adopts as its own the statement of facts and arguments 

set forth by Palm Beach Junior College in its Initial Brief. 

Miami-Dade fully concurs with Palm Beach Junior College that the 

decision of the First District Court of Appeal and the Florida 

Public Employees Relations Commission (hereinafter "PERC" or "the 

Commission") is in error and should be reversed by this Court. 

However, Miami-Dade wishes to briefly expound upon two arguments 

made by Palm Beach which are of critical concern to the dis­

position of this case. 
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determining that the public employer ought to be able to make 

inherently "management" decisions during the life of the 

agreement without bargaining with a Union over the impact of 

those decisions. If, on the other hand, the legislative bodies 

are not acting as "neutrals" in their impasse resolution 

capacity, and this has resulted in an "imbalance of power", the 

Legislature should be the entity to perceive that problem and 

reword the statute. PERC's role as an administrative agency is 

not that of an author but only as an enforcer of those principles 

legislatively announced. Its order here unquestionably 

overstepped the bounds of administrative authority and was 

clearly in error. 

B. 

FROM A PRAGMATIC POINT OF VIEW, THE COMMISSION'S 
DECISION, AS APPROVED BY THE FIRST DISTRICT, WOULD 
EFFECTIVELY SLOW THE WHEELS OF GOVERNMENT TO A HALT BY 
PLACING IN THE HANDS OF UNIONS, WHO ARE NOT OTHERWISE 
ACCOUNTABLE TO THE PUBLIC, THE ABILITY TO FORCE AN 
EMPLOYER THROUGH THE ENTIRE STATUTORY IMPASSE PROCEDURE 
EACH TIME THE EMPLOYER SOUGHT TO RENDER A MANAGEMENT 
DECISION DURING THE LIFE OF A COLLECTIVE BARGAINING 
AGREEMENT. 

Public employees are not the only ones who are afforded 

substantive rights under Chapter 447. Often overlooked is the 

fact that the statute in reality protects a distinct and 

identified trichotomy: the public employer, the public employee 

and, of course, the public itself. Section 447.201, the Act's 

statement of policy, contains the following proclamation: 

It is declared that the public policy of 
the state, and the purpose of this part, 
is to provide statutory implementation 
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of S. 6, Art. I of the State 
Constitution, with respect to public 
employees; to promote harmonious and 
cooperative relationships between 
government and its employees, both 
collectively and individually; and to 
protect the public by assuring, at all 
times, the orderly and uninterrupted 
operations and functions of government. 
(emphasis supplied). 

Miami-Dade submits that the decision rendered by PERC in 

this proceeding, as affirmed by the First District Court of 

Appeal, runs completely afoul of this clear and unambiguous 

legislative mandate, and specifically that portion insuring the 

public's protection from disorderly and interrupted operation of 

government. 

The impact of the rule announced by the panels below is 

clear - a public employer cannot insist in bargaining on 

inclusion of a clause in the collective bargaining agreement that 

allows it to implement a decision during the life of an agreement 

without first bargaining with the certified bargaining agent over 

the impact that decision will have on employees' terms and 

conditions of employment. Hence, absent an express and totally 

voluntary waiver by the certified agent contained in the 

collective bargaining agreement itself3 , an employer is required 

to sit down and negotiate the impact of every management decision 

made during the life of the collective bargaining agreement 

unless either the impact of such unforeseen decisions is included 

3see , ~, Professional Firefighters of Gainesville v. City 
of GaIneSville, 7 FPER ~12325 (1981); Hillsborough County PBA v. 
City of Tampa, 7 FPER ~11033 (1980). 
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in the contract or unless the Union has voluntarily waived its 

4right to bargain the impact. Concomitantly, the Union has the 

ability to force an employer to take the impact issue through the 

entire statutory impasse procedure, including negotiations, a 

Special Master Hearing, and a legislative body resolution, before 

allowing management to actually implement a decision. In terms 

of delay alone, the effect of this mandate is to deal a 

devastating blow to the efficiency of government in Florida. 

Indeed, it allows employee organizations the power to slow the 

wheels of government - to veto for an extended period of time the 

right to implement a legislative body decision - and yet the 

labor organization remains totally unaccountable to the third 

party in the bargaining process - the public. The Palm Beach 

principle as it now stands in effect clothes Florida unions with 

a far greater and more potent weapon that the right to strike ­

that being the right to financially blackmail employers into 

accepting Union dictates in order for management to implement a 

legitimate executive or legislative decision. This Court cannot 

sit idly by and allow such an atrocity to stand. 

Consider the following example. Assume for the moment that 

a community college such as Miami-Dade or Palm Beach is notified 

4 PERC has apparently carved out a limited exception to this 
rule, allowing unilateral action where employers are faced with 
"exigent circumstances". We can find no instance, however, where 
PERC has permitted management action under the guise of "exigent 
circumstances" and, in fact, PERC has considered and rejected 
that argument in several instances. See,~, Florida 
Classified Employees Assn. v. Taylor COUnty School Board, 7 FPER 
~12100 (1981); Leon County PBA v. City of Tallahassee, 8 FPER 
~13400 (1982). 
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during the term of an existing collective bargaining agreement 

that its health insurance premiums covering employees in a 

certain bargaining unit will be increased by some 50% effective 

thirty days from the date of notification. The college, having 

already set its budget for wage payments, fringe benefits and the 

like over the term of the contract, cannot itself absorb the 

total additional premium costs. The only alternatives are to: 

(1) pass all or a portion of the increased costs along to each 

individual employee; or (2) reduce the coverage. Under the law 

as it presently exists, the college would be required to 

negotiate the 50% premium increase with the Union as it impacts 

on the employees' terms and conditions of employment. 

The parties then sit down to negotiate. Meanwhile the 

college is required to absorb the total premium cost increase, as 

it is legally precluded from changing the status quo during the 

life of the collective bargaining agreement. John Palowitch v. 

Orange County School Board, 3 FPER 280 (1977). The parties must 

negotiate for a "reasonable period of time" before an impasse can 

be declared by either party. Edison Community College, 4 FPER 

~4292 (1978). Moreover, any disputed item must be fully 

negotiated prior to any submission to a Special Master - de novo 

proposals before the Special Master, according to PERC, are 

prohibited. Pinellas County PBA v. St. Petersburg, 3 FPER 166 

(1977). Assuming the parties fail to agree,S the dispute is 

5
Why, we should note, should the union agree to anything at 

this juncture? By refusing to agree, under the Palm Beach 
(Footnote Continued) 
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required by statute to be submitted to a Special Master for 

resolution; the parties are legally precluded from even mutually 

waiving the Special Master process and proceeding directly to a 

legislative hearing. FTP-NEA, 5 FPER ~10023 (1979). 

After the parties seek and receive the appointment of a 

Special Master, hearings are held as set by the Special Master. 

His recommended decision is not due to be transmitted to the 

parties until fifteen (15) days after the close of the hearing, 

Section 447.403(3), and the parties have twenty (20) days 

thereafter to make up their minds about whether to accept or 

reject the recommendation. 

Assuming either party rejects the recommendation, the 

legislative hearing process is triggered, resulting in more 

hearings as well as subjecting any legislative resolution of the 

dispute to a ratification vote by both the labor organization and 

the public employer. Section 447.403(4) (e). How long does this 

process take? No person with experience in the public bargaining 

process could honestly suggest that it would be less than three 

6months. In reality, three to six months is the norm. 

Furthermore, under the existing legislative scheme, the Union 

(Footnote Continued) 
decision, it can require the employer to continue existing 
coverage and require the employer to pick up the entire cost 
until the passage of several months when the impasse procedures 
are completed. 

6The record in this case, for example, reveals that the 
parties began negotiations in April of 1980 and, after a Special 
Master hearing and a legislative body resolution of the dispute, 
an agreement was not reached until November of that year, some 
seven months later. 
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could delay the implementation even longer. Assume the Special 

Master, following the hearing, made a recommendation in favor of 

management. Obviously, management would not reject that 

recommendation. However, a union that wanted to force the 

employer to continue paying the increased premiums would also not 

reject the recommendation. In that way the legislative impasse 

hearing is bypassed because such a hearing occurs only if one of 

the parties rejects. The Special Master's recommendation is then 

submitted to the bargaining unit and legislative body for 

ratification. If the bargaining unit fails to ratify - as it 

surely would - the bargaining process begins anew. Surely our 

Legislature did not intend to put in the hands of a party totally 

unaccountable to the public the right to stall and obstruct 

government action. The Palm Beach decision grants this decision 

to Florida unions. 

The point is that all of this takes time - often a great 

deal of time, and money. But perhaps the greatest cost is that 

incurred by virtue of the employer's inability to make any 

decision whatsoever until the entire statutory impasse procedure 

has run its course. In the hypothetical case posed above, the 

employer would be required to absorb the entire 50% premium 

increase for all bargaining unit employees for the complete 

duration of the bargaining process. Depending upon the size of 

the unit involved, this could add up to thousands of dollars ­

needlessly wasted money that is provided compliments of Florida 

taxpayers. Miami-Dade submits that this is hardly what the 

Legislature had in mind when it stated in its preface to Chapter 
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447 that its purpose was "to assure the orderly and uninterrupted 

operations and functions of government". 

PERC's twofold response to this argument is nothing short of 

incredible. It notes, first of all, that the Commission has 

never had a request for the appointment of a Special Master to 

preside over a dispute concerning the impact of a management 

decision during the life of an agreement. Quite plainly that 

simply begs the question - if anything, PERC's boastful 

recitation of this meaningless hyperbole simply reflects a 

conscious decision on management's part to avoid the exorbitant 

costs of delaying the decision-making process until the impasse 

procedures have been exhausted, by pro forma assention to Union 

demands. This form of economic blackmail, we submit, is no way 

to run government. At the very least it places ultimate decision 

making authority not in elected management officials, but in a 

Union whose leadership is totally insulated from political 

liability. 

Secondly, PERC, apparently uncomfortable with the 

realization that all management decisions during the life of an 

agreement could be subject to the costly and cumbersome statutory 

impasse procedures, suggests that there may be circumstances "yet 

to be presented" under which something less than full-blown 

bargaining through impasse would be sufficient. But a simple 

review of PERC's decisions regarding the parties' obligations 

during the statutory impasse procedures evidences the absurdity 

of this suggestion. As noted hereinbefore, the parties must 

bargain for a reasonable period of time before any Special Master 

intervention can be considered. Moreover, the parties are 
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without authority to mutually waive the Special Master process. 

Finally, the legislative body aspect of the proceeding certainly 

must take place or otherwise a final and binding decision would 

never be made. Half-hearted bargaining is not permitted by 

Chapter 447, as PERC has so often reminded public employers.The 

Commission's feeble attempt to justify its absurd ruling finds no 

support in law or logic. 

As the United States Supreme Court stated in First National 

Maintenance Corp. v. NLRB, U.S. , 107 LRRM 2705 (1981), 

requiring an employer to bargain during the term of the agreement 

over a fundamental management right, in this case a decision to 

close one of its operations 

"could afford a union a powerful tool 
for achieving delay, a power that might 
be used to thwart management's 
intentions in a manner unrelated to any 
feasible solution the union might 
propose." 107 LRRM at 2711. 

PERC and the First District have provided Unions in Florida 

with a powerful armament which, if left unbridled, will result in 

the evisceration of governmental decision-making authority and 

efficiency. If for no other reason, the problems inherent in the 

practical application of this decision insist upon its vacation. 
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III. 

CONCLUSION 

In view of the foregoing, and in conjunction with the 

learned reasoning set forth in Appellant Palm Beach Junior 

College's Initial Brief, Amicus Miami-Dade respectfully joins in 

Appellant's request that this Court reverse the decision of the 

First District Court of Appeal below and dismiss the unfair labor 

practice charges. 

Respectfully submitted, 

HOGG, ALLEN, RYCE, 
" & BLUE, P.A. 

609 West Horatio Street 
Tampa, Florida 33606 
(813) 251-1210 
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