
employer may notmarxlate such a waiver pmroant to section. 
447.403. 

Id. at 143. 

The camli.ssion is in full agreement with Judge Shaw's opinion. insofar as 

it distinguished beb.een a proposed contract clause which covers substantive 

tennsand conditions of employment and a clause like the clause at issue het'e. 

section 447.403 (1) supports this distinction: 

Resolution. of impasses.-If, after a reasonable period Of 
negotiation concerning the tel:ms and conditions of enploy­
ment to be inco:r:p:>rated in a collective baJ:gaining agree­
ment, a disp.rt:e exists be'bleen a };llblic enployerand a 
baxgaining agent, an impasse shall be deemerl to have 
occurred when one of the parties so declares in writing to 
the other party and to the oamlission.. 

Id~ So also does the legislative history of the mst J:eCeIlt cnendment to 

i 11
section 447.403. 

The camli.ssian is further ooncerned (and it appears that Jud~Shaw's 

oppuon is in full agreement with this result) that ratification of a collee- . 

ti.ye bargaining agreement not be conditioned upon inclusion of the College's 

prqx,sed Article XXII, section C. SUch a result would be in derogation of the 
" . 

i.Jn.t:ortance of achieving a written cclleCti.ve bargaining agreement covering 
I 

I 11/ The arnendnent was enacted as Chapter 80-367. The Bill SUnInaIy 
explaIned that the prrpose of the bill was to supel:Cede a recent appellate 
coUrt decision and thus reestablish the prior law, whicll was as follOWS: 

~ ..' -~~ <,~- '1 -,-~,,:,., . ~'4'I"'~ 

The-i.QIplanentaUou",ofthec le9:lslatively resolved issues 1$; ..;'/ 
liJn:ited to those issues which relate to substantive tenns 
an4. conditions of employment, and does not include certain 
types of· provilS~ ~ ~operCltion. ~.- upon the 
existenoe of a collective ba%gai.niJic) agresnent. 

~ Appendix, Exhibit 8 at p. 2. This material is properly considered as 
legislative history. See Sheffield-Briggs Steel Products, Inc. v. Ace Con­
c~ service Co., 63 E2d 924, 926 (Fla. 1953). 
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te:pns and conditions of employment, a result \1bich was stressed nnre~ly 

byl the Florida Legislature tban by the United States CongJ:ess.12 

The lengthy opinions of the camdssion and the First District CC>l.1rt.'Of 
I .' ' 

AWeal below discuss other reasons in support of the result reached in this . 

ca$e below. Thus, to .recapit\1late all those reasons here would serve no 
I ~ • 

pufpose. The Ccmn:i.ssion would take the opportunity to include as Exhibit. 9 in 
I 

~ Appendix to this aIlS\\1er brief the Deerfield decisions fran anotherp1Qlic... 
! 

~r jurisdiction (Wisconsin) which has detennined that a collective bar­

gajining agreanent could not be conditioned upon aceeptance of. a waiver such as 
! 

tl'$t proposed by the COllege. The camli.ssion's cxmclusion that such a waiver .' 
I .~ :" )~ 'j.-, ' ...., '"", • • 

is! not itself a wage, hOur or tenn aId oonc:lition of employment should be 

uWeld• 

! 

. '..,~~ 

o ~ 

.. ~ 

. , 

'. 12/~ section 447.309(1) . ("Any collective bal:qai.n.ing agreement
re{ichEii by~tiators shall be reduced to writing") wi1;:h 29 U.S .C•. § 158 
(d!) (ci>ligatian to bazgain collectively includes "executianof a w.rit~ 

colltract incorporating any agreement reached if ~ted by either partY")
(eqilasis c:rided). See also Section 447.203(14),~Stat. (1981). .' 
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III.� THE aHaSSION'S DECISION WAS roUNDED UroN EXPRESS 
LEX;ISIATIVE POLICY DIRECrIVES AND WAS WITHIN THE 
RANGE OF'D~ON DEUX;ATED TO THE aMfiSSlCE BY 
THE LEX;ISIATURE. 

The COllege axgues at various p>ints that in. concededly basing the~'delci-
I 

siGn below to sane degree upon expmss p>licy oonsiderations, the ca.i.8lJjpn' 
i 

wa$ involved in "usurpation of legislative preJ:Ogatives" (IB 36). The CcImbi.... 

si~	 will respond briefly to indica~ tPe extent to which the Legislatm'eba.a
, .,� . -.f 

diteeted the Ccmni.ssion to oonstl:ueand i.merpret C1apter 447, Part II, With .. 

po1icy oonsiderations in mind, preferably e,xpressed so as to be. subject to 
I 

juc1i.cial review. 

I The.~lic Employees Relations Cormission' is' an independent; a::bn:inist.ra­
i ~"_ ). :" - ~'~'.": , -~. ~ '. :~, ~-''1K- ,',: li:""-:>' 

tiye agency,wi~ the ~t of ~r and &nployneD.t ~ity, a depart-
I ,-' - ".� -.. ,.' ... ".,: 

~t	 within the executive branch of state government. Art. IV, § 6, Fla. 
i 

CO~t.i S 20.171(3), -rIa.; ·Stat..(1981)i§ 441.205:t1> ~ (3), Fla. Stat. 
I 

(1981) • As part of the executive branch of government, the carmission "has 
I 

~ p1rpose of executing the programs and policies adq>ted by the Legisla-
I 

tuke. n § 20.02(1), Fla. Stat. (1981). As pelIDitted by Article V, sectiDn 1 
, 

of, the Florida COnstitution, the chainnan and camU.ssioners have been granted. 

nq1lasi-judicial J:DWer in matters cormected with the functions of their of­

fi~s.n This grant of quasi-judicial power does not vitiate the camd.ssion' s 
i 

, 13/ Argument III is presented in response to the mmlElbexecl argumemts at 
~s ,30 through 43 of the,COllege's initial brief. The Ccmnission.·baS ~ 
s~ted the issue in omertoidentify mre clearly the legal issle invOlved. 

!� . 
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447.201(3), Fla. Stat. (1981). The camni.ssion's :fX)Wers and duties expressly 

include the power to issue an order which "prescribes law or policy· in the 

adjudication of an unfair labor practice case such as the instant case. 

S 447.207(6), Fla. Stat. (1981). And in fashioning a remedy for an unfair 

labor practice violation, the Legislatw::e has directErl the Ccmni:ssion to issue 

a cease and desist order and to order such positive action "as will best 

:i.Irplement the general IX>licies expressed in this part [Part II of 01apter. 

447]." S 447.503(6)(a), Fla. Stat. (1981). 

The Administrative Procedure Act similarly anticipates that agencies will 

make policy determinations. ~ S 120.68(7) and (12), Fla. Stat. (1981); ~ 

generallY McDonald v. Department of Banking and Finance, 346 SO.2d 569 (Fla. 

1st OCA 1977) (construing and interpreting APA as authorizing am penni.tting 

agency IX>licy deteI1lli.nation). In SChool Board of Dade COUnty v. D:lde Teachers 

Association, 421 SO.2d 645, 647 (Fla. 3d OCA 1982), and the cases cited there­

in, the above principles \'!l8l:e confi.:aned: 
, . 

The legislative statement of IX>licy with respect to . 
the Florida Public Employees Relations Act provideS that 
PER:: was created to assist in' resolving PJblic labor 
displtes. S 447.201, Fla. Stat. ·(1979). PERC has devel­
oped special expertise iri deali.nq with labor prcblans and 
is uniquely qualified to, interpret and apply the policies 
enunciated in Cl1apter 447, entitling its decisions to 
considerable deference by this court. City of Clearwater 
v. lewis, 404 SO.2d 1156 (Fla. 2d OCA 1981); Pasco County 
ScliX)1 BoaI:d v. PERC, 353SO.2d 108 (Fla. 1st: OCA 1977). 

The College cu:gues thSt 01apter 447, Part II, as construed by' the can-

mission in the instant decision, violates the nondelegation principle of· 

Article II, Section 3 of ~.~ Jrlorjda ..Crinstitution, aDd.is thus Ita flagrant 

effort to usw:p the legislative prerogative as well as to decide constitution­

al questions in derogation of the judicial prerogativeIt (IB 35-36). The 

.e� 
."' .... " 
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'f 

! .~."~~':;" /,;;.··.. t _. >•• ~- ,1." "«;. ". '''~''f'·, ....•:'.. -;., .... ';~;.:, .... ~..,.';".~:',' 

COllege does. ndt.ip.di~~~.'~AOf ~ter 4~7,/ l?~)It vl.~~:re the 

nondelegation doctrine, nor does it indicate where in the Ccmni.ssion's deci­
~. ~ , 

sion a constitutional deteJ:UiiDation 'was made. 'These ~ are withoUt 

merit. The Cmmission's decision was founded upon legislative policy di..mc­

tives and was within the range of discz:etion delegated to the CCImIi.ssion by 

the Legislature. 
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IV.� THE REMEDY ORDERED BY THE aHaSSICN WAS WITHIN'l'HE 
REMEDIAL POOERS GRANTED THE a:MMISSION AND WAS APPR)­
PRIATE ONDER THE FACl'UAL CI~. OF 'lmS4CASE:r� ' 

The carmi.ssion's statutory grant of remedial aut:lx>rity is a broad one:' 

If, upon ca1Sideration of the J:eCOro in the case, the 
camdssion finds that an unfair labor practice has been 
c<mnitted, it shall issue and cause to be served an order 
requi..ringthe appropriate party or parties to cease, and " 
desist fran the unfair labor practice and take such posi­
tive action, including reinstatement of employees with or 
without back pay, as will 'best implement the general p'li­
cies expressed in this part. 

S 447.503(6)(a), Fla. Stat. (198t) (j,n ~t part). This Q>urt has ~ 

viously recognized the CcJIIni.ssion's "bJ;:oad i:emedial authority in SChool Board 

of Marion COUnty v. ~, 334 Sd.2d~82 (Fla. 1976): 
I-� :.~ 

" ':'. .. ,.,' " ". *- ""'. " ..' . ~ ". ". ,-. '..,,~" ,;,.' 

Where les~ ~~ ~ i.n$Ufficient, "~g"odiers' 
may proVl.de a: fUll remedy: 'Cf. , NLRB v.' GisselPacking 
co., 395 u.s. 575, 89 S.Ct. 1918, 23 L.Fd.2d 547 (1969). 

Id. at 585 (footnote .cniittedh ,~ 

The case cited above with approval is widely recognized as a case ,,~, 

an extraordinary remedy was upheld. The United States Supreme Court there 

explained: 

In fashioning its remedies urder the broad provisions of 
S 10(c) of the Act (29 U.S.C. 160(c)), the Board draws on 
a fund of knowledge am expertise all its own, and its, 
choice of remedy must therefore be given special respect , 
by reviewing courts., see Fibreboard Paper Prcducts Con. 
v. NLRB, 379 u.S. 20~85 S.Ct. 398,' 13 L.Fd.2d 3 
(1964) • 

NLRB� v.Gj,ssel Packing Co., 395 U.S. 575, 612 n. 32 (1969). The United States 
;� . 

SUprere Court has similarly affiDned a remedial order under ci.rctBns~ 

14/ ~t IV is presented in resp'nse to the argunent at page;:•• of 
the· corlege's initial brief. The camrl.ssion has restated the issue !n"'pt:der' 
to identify rore clearly the legal issue involved." 
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where an employer failed to sign and acknowledge the existence of a collective 

bargaining agreement negotiated on his behalf. 1he employer was onlered to 

sign the contract, arrong other things, and the Court explained why this remedy 

was appropriate: 

The Board is not trespassing on forl>idden territozy when 
it inquires whether negotiations have produced a bargain 
which the employer has refused to sign and honor, particu­
larly when the employer has refused to recognize the ve:ty 
existence of the contract providing for the amitration 00 
which he now insists., To this extent the collective 
contract is the BoaI:d's affair, and an effective ranedy 
for refusal to sign is its proper DJsiness. 

NLRB v. Strong, 393 U.S. 357, 361 (1969). see ~ Schoo~ Board of Escambia 

COunty v. PERC, 350 So.2d 819, 823 (Fla. 1st OCA 1977) (Ccmni.ssion has author­

ity to o:rder that a p.1blic employer Rtake the positive action of instituting 

dues deductions at a cost which the [Scixlol] Board has previously agxeed was 

reasonableR
). See section 447.203(14), Fla. Stat. (1981) (collective bargain­

ing includes obligation Rto execute a written contract with respect to 4gxee 

ments reached oonceming the t:eDns and condi.ticms of employmentR 
). 

In the instant case the disp1te over Article XXII, section C, a:r:ose li1te 

in negotiations. There is no showing in the record that the proposals, ooun­

terproposals and discussions on this question were part of a trade-off' or lere 

otherwise linked directly to aI¥ other ;lssue.in negotiations. 1he Special 

" ~ter had this perspective on the irelationsh:f..p between the clause at iSsue 

~ the negotiations on other issues: 

In examining the positionS and exhibits presented, 
the Special Master feels -<that ,it was the .Mninistration f s, 
prqx:>sed .Sectj,.on· ~ tp, Artifle .XXII which c~,,;the Ile9O:":' 
tiations to grind '1:0 a halt'. Sholild the tJni.ted Facult¥~be 
periallZed' beCause'; 'of' this intricate prcposal introdueecf 
late in the negotiations? The Special Master say "NOR., 

36� 



,-- .; -.:- ~, . 

Special Master:'sReportt at. 2~'(~~ Exbil:ri.t 3). Iftle Sf:JeCia1;MaSt8r 

further opined regarding ·~i:i i~sues~ whi6h tentative a~t was 

reached, and \tb.ich therefore -did not go ~; i.mp!\~ ,:esolutionprocedums:, .' '. . _..­

Therefore, the Special Master feels that all issues 
on which there was tentative agmement upon (although, 
aCCOJ:di.ng to Mr. Ibggs' claim in his brief that these were 
not technically binding), prior to the 22 septanber bear­
ing, stand. . 

Special Master's Beport at 20 (Apperrli.x, Exhibit 3). 

The remedy of excision fashioned by the Ccmni.ssioo is fully discussed in 

the oIder under review, pertinent p:>rtions of which are set forth in the 

statement of the case in this answer brief. For the reasons there expressed, 

and in light of the facts am law discussed iJmedi.ately above, the remedy 

ordered by the Ccmni.ssion is appropriate and should be· UIheld. 
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OON::LUSlOO 

For the reasons expressed in Argument I, this COurt sIx>uld find that 

jurisdiction was improvidently granted, and should therefore deny the instant 

petition for disc:retionazy review wi.thout reaching the nerits. If the Coort 

decides this case on the nerits, Argument I should be cx>nside:red as urging the 

COurt to decide this case. wi.th particular attention to statutory and case law 

developed in this jurisdiction. For the :reasons discusSErl in Arguments II and 

III, and for the :reasons expresSErl by the Camni.ssion and the First District 

Court of Appeal in the orders under review, those o:cders should be affi.Dned. 

For the :reasons expresSErl in Argument IV and in the Ccmni.ssioo order, the 

:remedy fashionej by the C<mnission should be affinned. 

Respectfully subnitted, 

~~~ 
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