


; texms and conditions of enployment, a result which was stressed more heavs.ly
by[ the Florida Legislature than by the United States Gongr:ess.l2

The lengthy opinions of the Cammission and the First District Ocmrt Of
AppealbelowdlscussotherreasonsJ.nsupportoftheresultreachedinthis\
case below. 'l‘hus, to recapitulate all those reasons here would serve no
pui:pose TheCamussmnmuldtaketheopporﬂmtytomcludeasE:dubit9m'
thé Appendix to this answer brief the Deerfield decisions from another: pt:bl&c -
se?tor jurisdiction (Wisconsin) which has determined that a ool;eqtlve bar-
gahhg agreement ‘could not be conditioned upon acceptance of a waiver such as
that proposed by the College. SIhe Gamu.ss:l.on 8 conclusion that such a waiver -
1snot1tse1fawage, hourortennandoondltlonofanployrmmsmuldbe o

upheld .

RN

12/ Section 447,309(1) ("Any collective bargaining agreement
reached by negotiators shall be reduced to writing™) with 29 U.S.C. § 158
(d) (obligation to bargain collectively includes "execution of a wr:Ltten
")

contract incorporating any agreement reached if e:.ther
(emphasis added). See also Section 447.203(14), Fla. Stat. [)e -
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III. THE COMMISSION'S DECISION WAS FOUNDED UPON EXPRESS
LEGISLATIVE POLICY DIRECTIVES AND WAS WITHIN THE
RANGE OF D ON DELEGATED TO THE COMMISSION BY
THE LEGISILATURE.
| The College argues at various points that in concededly basmg the deci- ﬂ
smn below to same degree upon express policy oonsuieratlons, the Cawmian
wa$ involved in "usurpation of legislative prerogat:.ves“ (IB 36). The Oamm.e-
s:.cbn will respond briefly to indicate the extent to which the Leglslatnre haa :
| dJ.rected the Commission to construe and interpret Chapter 447, Part II, with ©
poilcy considerations in mind, preferably expressed so as to be subject to
Judlc:Lal review. S
1 The - Pubhc Bnployees RelatJ.Ons Camu.ssmn is an mdependent administra-
t.we agency withm the Department of Labor and Employnent Secur:.ty, a depart~-
meht within the executive branch of state goverrment. Art. IV, § 6, Fla.
Oonst., § 20.171(3), Fla. Stat. (1981), s 447 265(1) and (3), Fla. Stat.
(1981). As part of the executive branch of govermment, the Commission "has
thg purpose of executing the programs and policies adopted by the Legisla-
tu#e." § 20.02(1), Fla. Stat. (1981). As pemitted by Article >v,‘ Section 1
of the Florida Constitution, the chairman and cammissioners have been granted
qua51-3ud101a1 power in natters connected with the functions of their of-
fmes. This grant of quas:.—judlcn.al power does not vitiate the Cammission' 's
regpons1bi11ty to fulfill its executive role.
} The Commission was created for the express purpose of effectuating "the
wialm policy of the state® set forth in Chapter 447, Part II. §§ 447.201 and

13/ Axglm\entIIIlspreaentedmresponsetothemmunberedarg\mntsat
s 30 through 43 of the Cpllege's initial brief. The Commission has re-
stated the issue in order to identify more clearly the legal issue involved.
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447.201(3), Fla. Stat. (1981). The Commission's powers and duties expressly
include the power to issue an order which "prescribes law or policy" in the
adjudication of an unfair labor practice case such as the instant case.
§ 447.207(6), Fla. Stat. (1981). And in fashioning a remedy for an unfair
labor practice violation, the Legislature has directed the Commission to issue
a cease and desist order and to order such positive action "as will best
implement the general policies expressed in this part [Part II of Chapter-
447]." § 447.503(6)(a), Fla. Stat. (1981).

The Administrative Procedure Act similarly anticipates that agencies will
make policy determinations. See § 120.68(7) and (12), Fla. Stat. (1981); see
generally McDonald v. Department of Banking and Finance, 346 So.2d 569 (Fla.

1st DCA 1977) (construing and mberpret:mg APA as authorizing and permitting
agency policy determination). In School Board of Dade County v. Dade Teachers

Association, 421 So.2d 645, 647 (Fla. 3d DCA 1982), and the cases c:.ted there-
in, the above principles were confirmed: |

The legislative statement of policy with respect to»
the Florida Public Employees Relations Act provides that
PERC was created to assist in" resolving public labor
disputes. § 447.201, Fla. Stat. (1979). PERC has devel-
oped special expertise in dealing with labor problems and
is uniquely quallfled to  interpret -and apply the policies
enunciated in Chapter 447, entltllng its decisions to
considerable deference by this court. City of Clearwater
v. Iewis, 404 So.2d 1156 (Fla. 2d DCA 1981); Pasco Coun
School Board v. PERC, 353 So.2d 108 (Fla. 1st DCA 1§77rtx

The College argues that Chapter 447, Part 1I, as construed by the Oan-
mission in the instant decision, violates the mndelegatlon pr:.nclple of
Article II, Section 3 of themoridaConstl’mtlon, and .is thus "a flagrant
| effort to usurp the leglslatlve prerogatlve as well as to decide constitution-
al questions in derogation of the judicial prerogative” (IB 35-36). The
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College does not mdlca,tg M seetwn of m;,apter 447, Part: H, vioiatae§ the -
nondelegatlon doctrine, nor does it J.ndlcate where in the Cammission's dec:n,-

sion a constitutional detemmtmn was made. These a.:gtinélts are without |
merit. The Cammission's decision was founded upon legislative policy dJ.rec-
tives and was within the range of discretion delegated to the Oauuiss,ion by

the Legislature. |
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IV, THE REMEDY ORDERED BY THE COMMISSION WAS WITHIN THE
REMEDIAL POWERS GRANTED THE COMMISSION AND WAS APPRO—
PRIAT§4 UNDER THE FACTUAL CIRCUMSTANCES W‘ 'I'HIS
CASE.

The Commission's stamtoxy grant of remedial authority is a broad one:: :

I1f, upon consideration of the record in the case, the -
carmission finds that an unfair labor practice has been
camitted, it shall issue and cause to be served an order - =
requlrlngtheappropnatepa.rtyorpartlestoceaseand
desist fram the unfair labor practice and take such posi- = |
tive action, including reinstatement of employees with or -
without back pay, as will ‘best implement the general poli- '
cies expressed in th.'l.S part .

' § 447.503(6)(a), Fla. Stat. (1981) (in pertment part). This Court has pre-

viously recognized the Commission’s bmad remedial authority in School Boa.rd
of Marion County v. PERC, 334 So.2d 582 (Fla. 1976): "
’ Where lesser remedles are msufflc:l.ent, bargamnag oxders

may provide a full remedy.” Cf., NLRB v. Gissel Packing
Co., 395 U.S. 575, 89 S.Ct. 1918, 23 L.Ed.2d 547 (1969).

Id. at 585 (footnote amitted). . - |

The case cited above with approval is widely recognized as a case vhexe
an extraord.mary remedy was upheld. The United States Supreme Court ther;e v
explained:

In fashioning its remedies under the broad provisions of -
§ 10(c) of the Act (29 U,S.C. 160(c)), the Board draws on

a fund of knowledge and expertise all its own, and its
choice of remedy must therefore be given special respect -
by reviewing courts. See Fibreboard Paper Products Corp.
v. NLRB, 379 U.S. 203, 65 S.Ct. 398, 13 L.Ed.2d 55_5 '
(1964). , ,

NLRB v, Gissel Packing Co., 395 U.S. 575, 612 n. 32 (1969). The United States

Supreme Court has similarly affirmed a remedial order under circumstances

14/ Argument 1V is presented in response to the argument at page 44 of
the College's initial brief. The Commission has restated the issue in’ arder
to identify more clearly the legal issue involved.
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where an employer failed to sign and acknowledge the existence of a collective
bargaining agreement negotiated on his behalf. The employer was ordered to
sign the contract, among other things, and the Court explained why this remedy
was appropriate: |

The Board is not trespassing on forbidden territory when
it inquires whether negotiations have produced a bargain
which the employer has refused to sign and honor, particu-
larly when the employer has refused to recognize the very
existence of the contract providing for the arbitration on
which he now insists.. To this extent the collective
contract is the Board's affair, and an effective remedy
for refusal to sign is its proper business.

~ NIRB v. Strong, 393 U.S. 357, 361 (1969). See also School Board of Escambia

County v. PERC, 350 So.2d 819, 823 (Fla. 1st DCA 1977) (Conmission has author-
ity to order that a public employer "take the positive action of instituting
dues deductions at a cost which the [School] Board has previously agreed was
reasonable”). See Section 447.203(14), Fla. Stat. (1981) (collective bargain-
ing includes obligation "to execute a written contract with respect to agree-
ments reac’:hedv concerning the terms and conditions of employment®).

In the instant case the dispute over Article XXII, Section C, arose late
in negotiations. There is mshom.ng in the record that the proposals, coun-
tefproposals and discussions on this question were part of a trade-off’ or were
otherwise linked directly to any other #ssue in negotiations. The Speclal
: Master had this perspective on the relatlonshlp between the clause at issue
and the negotiations on other issues: »

: In examining the positions and exhibits presented,
the Special Master feels-that:.it was the Administration's.
proposed _Section C to Article :XXII which caused the nego—
tiations to grind t6 a halt. Should the United Faculty ‘bé

penalized” because” ‘of this intricate proposal introduced -
late in the negotiations? The Special Master say "NO".
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Special Master's Report:t at 23 (_

further opined regardmg all issues upon whlch tentative agreement was

reached, and which therefore did not go thmlgh :unpasse reaolutim procedums |

Therefore, the Spec:.al Master feels that all issues
on which there was tentative agreement upon (although,
according to Mr. Hoggs' claim in his brief that these were
not technically binding), prior to the 22 September hear
ing, stand.

vSpeClal Master's Report at 20 (Apperdix, Exhibit 3).

The remedy of excision fashioned by the Cammission is fully dlscussed in
the order under review, pertinent portions of which are set forth in the
statement of the case in this answer brief. For the reasons there expressed,
and in light of the facts and law discussed immediately above, the remedy

ordered by the Comnission is appropriate and should be: upheld.
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CONCLUSTON

For the reasons expressed in Argument I, this Court should find that
jurisdiction was improvidently granted, and should therefore deny the instant
petition for discretionary review without reaching the merits. If the Court
decides this case on the merits, Argument I should be considered as urging the
Court to decide this case with particular attention to statutory and case law
developed in this jurisdiction. For the reasons discussed in Arguments II and
III, and for the reasons expressed by the Commission and the First District
Court of Appeal in the orders under review, those orders should be affirmed.
For the reasons expressed in Argument IV and in the Commission order, the
remedy fashioned by the Camnission should be affirmed.

‘Respectfully submitted,

(o _

VERNON TOWNES GRIZZARD
ASSISTANT GENERAL .
"PUBLIC EMPLOYEES RELATI COMMISSION
2600 BLAIR STONE ROAD, SUITE 300
TALIAHASSEE, FLORIDA 32301 ’

(904) 488-8641
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