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PERC does not, at any point in its decision, take 

I 
I cognizance of, or attempt to deal with, the fact that the Florida 

public employer's bargaining rights are constitutionally defined. 

I 
It deals only with, and depends entirely upon, Legislative intent 

as discerned by the Commission. Legislative intent as this Court 

held in City of Tallahasee v. PERC, supra, even if accurately 

I divined, cannot justify the abridgement of Constitutional 

bargaining rights.

I 
I 

The prohibition against public employee strikes is also 

expressly stated in Article I, §6. The PERA policy statement 

about avoiding interruptions of governmental services is, 

I therefore, a mere restatement of a Constitutional aim. To say 

that PERC has the power to second-guess the Legislature by 

I 
I expanding upon its implementation of that Constitutional policy 

would again be to say that PERC can decide Constitutional 

questions. Indeed, the proposition that the Legislature itself 

I has the authority to take constitutionally provided rights from 

one group (citizens and taxpayers represented by public agencies) 

I 
I in order to dilute or "counterbalance" a constitutional 

prohibition imposed upon another group, is most dubious. What 

the Constitution takes away, the Legislature may not indirectly 

I restore. 

PERC's determinations as to what is or is not needed to 

I 
I prevent strikes are constitutionally indistinguishable from 

determinations as to which geographic areas and resources are in 
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greatest need of protection, and both are "fundamental 

I legislative tasks" subject to the constitutional imperative of 

nondelegation of legislative power {Askew v. Cross Key Waterways,

I 
I 

372 So.2d 913 (Fla. 1978». 

In any event, if the PERA were to be construed as 

granting PERC authority to determine what is needed and 

I appropriate to prevent strikes by public employees, without 

specific legislative standards or policies to guide the agency in 

I 
I making such determinations, the statute would be unconstitutional 

as violating Article 2, §3 of the Florida Constitution. {Florida 

Home Builders Ass'n v. Division of Labor, Bureau of Apprentice­

I ship, 367 So.2d 219 (Fla. 1979); Lewis v. Bank of Pasco County, 

346 So.2d 53 (Fla. 1976». 

I 
I If the Legislature, simply by restating the Constitu­

tional policy against public employee strikes, intended that PERC 

should be empowered to implement that policy by whatever means 

I might appeal to two Commissioners, with no further specifics or 

guidelines, the statute would provide no protection against 

I 
I unfairness or favoritism, and would be unconstitutional. 

Legislative delegations of authority must be clearly defined and 

limited, so that nothing is left to the unbridled discretion or 

I whim of an administrative agency {High Ridge Management Corp. v. 

State, 354 So.2d 377 (Fla. 1977». 

I 
I Consistent with the rule that statutes will not need­

lessly be construed so as to be unconstitutional or of dubious 

I� 
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I constituionality (Miami Dolphins, Ltd. v. Metropolitan Dade 

I County, 394 So.2d 981 (Fla. 1981», the conclusion must be that 

the Florida Legislature did not intend that PERC should expand 

I upon its treatment of the question of possible strikes.� 

The line of Florida cases supporting these propositions�

I is long, unbroken and clear (1 Fla. Jur.2d, §§24-29, and cases� 

I� cited therein).� 

It is also held that the construction placed upon a� 

I statute by an administrative agency is not binding upon the� 

courts (Louisville & N.R. Co. v. Speed-Parker, Inc., 103 Fla.� 

I� 
I 439, 137 So. 724 (Fla. 1931», and the courts remain free to� 

determine the true intent of legislation (State ex reI. Fronton� 

Exhibition Co. v. Stein, 144 Fla. 387, 198 So. 82 (Fla. 1940».� 

I Deference, as Judge Shaw has said, is "an aid to judicial review� 

and a self-imposed restraint", not a straight-jacket, (DCA, p. 23).� 

I� 
I We submit that PERC's decision represents a flagrant� 

effort to usurp the legislative prerogative as well as to decide� 

Constitutional questions in derogation of the judicial prerogative. 

I The Mischief Which Is Inherent In The 
Usurpation Of Legislative Prerogatives 

I� By Administrative Agencies Is Apparent� 
Here In That PERC Has Made A Value 
Judgment On The Basis Of Assumptions 
That Are Not Based On Evidence, And

I Which Are Contradicted By Informed Opinion. 

I In the final analysis, PERC has made a policy decision 

based on its perception as to the balance of power between public 

I� 
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employers and unionized employees, and its assumption of a 

I mandate to correct what it sees as 

I "a significant imbalance in favor of the 
employer. ,. (P.O., p. 5). 

This perception is not based on evidence, but is 

I 
I assumed, as being 

"readily apparent to those familiar with 
the collective bargaining process." 
(P.O., p. 5). 

I This assumption and assertion are not supported by citation to 

any authority of any kind, and they amount to pure ipse dixit. 

I� 
I In our brief to the Court of Appeal, pp. 27-37, we dwelt� 

at some length upon statistics and authorities which controvert� 

PERC's unsupported assumption.� 

I If one cares to look at evidence, the evidence is that� 

the comparatively "strong" private unions, with their right to� 

I� 
I strike, have been able to attract only about 10% of Florida's� 

private employees in almost fifty years under the NLRA, whereas� 

the "weak" public sector unions came to represent at least 55% of� 

I all Florida pUblic employees in five years or less (Directory of� 

National Union and Employee Associations, 1979, Bureau of Labor� 

I Statistics, U.S. Department of Labor).� 

It is also a fact that private sector unions routinely�

I 
I 

agree to management's rights clauses (NLRB v. American Nat'l Ins. 

Co., supra, 343 U.S. at 405-406), despite their right to refuse and 

to strike in support of their refusal, which indicates (1) that 

I� 
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the ability to strike does not in fact give them the power, as 

I PERC assumes, to resist such demands, and/or (2) that such 

clauses are in fact not so destructive of or offensive to

I employee bargaining rights as PERC thinks. One way or another, 

I� PERC has founded its decision on a false premise.� 

Furthermore, if the management's rights clause is as 

I important as PERC says it is, PERC, by totally denying it to 

public employers has actually created an imbalance of power, as

I compared with private sector, in favor of public unions. 

I H.K. Porter Co. v. NLRB, supra, is a famous case 

demonstrating that private sector unions are often unable to get 

I their way by striking or threatening to strike, so that they 

regularly attempt to persuade the NLRB and the federal courts to

I expand their bargaining rights. The federal Supreme Court's 

I answer, as always, was that bargaining power adjustments are the 

proper concerns of the legislative branch: 

I "••• the Act as presently drawn does not 
contemplate that unions will always be 
secure and able to achieve agreement

I even when their economic position is 

I 
weak, ••• It may well be true, as the 
Court of Appeals felt, that the present 
remedial powers of the Board are insuf­
ficient to cope with important labor 
problems. But it is the job of the 
Congress, not the Board or the courts,

I to decide when and if it is necessary 

I 
to allow governmental review of proposals 
for collective bargaining agreements and 
compulsory submission to one side's demands. 
The present Act does not envision such a 
process." (397 U.S. at 109). 

I� 
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The duty to bargain in good faith, as we have seen, is 

I the same in the public sector as in the private. 

Any power advantage that private sector unions may gain

I by the right to strike is offset by the private employer's right 

I to lock out employees in aid of its bargaining proposals and 

position (American Ship Building v. NLRB, 380 u.S. 300 (1965); 

I N.L.R.B. v. Tomco Communications, Inc., 576 F.2d 871, (9th Cir.� 

1978)).� 

I If anything is "readily apparent" it is that the private� 

sector strike is a weapon of limited value. The law of supply�

I 
I 

and demand is much more efficacious. If substitute employees are 

in good supply, a strike will be futile. Again, the private 

employee's right to strike is offset by the employer's right to 

I permanently replace him (NLRB v. MacKay Radio & Tel. Co., 304 

u.S. 333, (1938)). The right to strike is further offset by

I 
I� 

the fact that strikers cannot draw unemployment compensation� 

(Philip Carey Mfg. Co., 140 NLRB No. 90, 52 LRRM 1184 (1963);� 

§443.101(4), Fla. Stat. (1980)). It is still again diminished 

I by the obligation of motor carriers and common carriers to cross 

picket lines (Teamsters v. Grand Truck Western, 239 F.2d 851 (6th 

I 
I Cir. 1956), cert. den. 353 U.S. 937 (1957)). 

Nor is the right to strike absolute. It is qualified by 

a host of legal limitations, such as the prohibition against 

I secondary picketing (Local 761, I.U.E. v. NLRB, 366 U.S. 667, 67 

L.Ed.2d 592, 81 S.Ct. 1285 (1961)).

I� 
I� 
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Informed opinion contradicts PERC's unsupported 

I assumption as to an imbalance of power. In their article, 

Structuring Collective Bargaining In Public Employment, 79 Yale

I 
I 

L.J. 805, 822 (1970), Wellington and Winter question that 

assumption, arguing that the necessity for public employers to 

compete with private employers for employees, the lack of a 

I profit motive in public employment, the risks and disadvantages 

associated with strikes, and the fact that unionized public

I 
I 

employees create a large and powerful special interest group 

"that seems able to compete very well with other groups in the 

political decision-making process", all contradict the asserted 

I comparative weakness of public employee unions. They point out 

that the political lobbying power of unionized public employees 

I 
I is frequently quite disproportionate to their numbers, and that 

they can also count on the political support of their unionized 

brethren in the private sector. 

I We have already noted the statutory advantages that are 

provided to public employee unions in the PERA. There can be no 

I 
I denying the significance, for instance, of mandatory dues 

checkoff. It was a union's effort to get checkoff without having 

to bargain for it that took the H.K. Porter case all the way to 

I the federal Supreme Court. 

It should also be noted that the law, apart from the 

I 
I PERA, gives public employees many advantages that private 

employees often do not have and may never get, no matter how hard 

I� 
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they bargain or whether they strike, such as retirement benefits, 

I sick pay, tenure, etc.� 

It is, of course, a truism that public employees often�

I 
I� 

have job protections, under the Administrative Procedure Act and� 

other state and federal statutes and cases, that simply are not� 

found in the private sector.� 

I We are not trying to convince this Court that PERC was� 

wrong in the value jUdgment underlying its major policy decision,

I 
I� 

i.e., that the PERA otherwise would create an imbalance of power,� 

or that there is actually an imbalance favoring public employees.� 

We say only that it was a value judgment, unsupported by evidence� 

I or investigation, and one that is seriously in doubt. If that is� 

so, it serves to show why the Commission should be required to� 

I� 
I leave such matters to the Legislature, whose proper business it� 

is to make value judgments and act on them, after legislative� 

hearings or other fact investigations.� 

I The same may be said of PERC's determination that the� 

preservation of the management rights of public employers cannot� 

I� 
I be equated with the public interest (P.O., p. 7). Whether this� 

is true or not, it is certainly true that� 

"The public employer, as a public entity, 
represents the citizens and taxpayers

I of Florida. Their rights are worthy of 

I 
protection••• ". (Bay County Board of 
Commissioners v. PERC, 365 So.2d 767 
(Fla. 1st DCA 1979). 

I� 
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If important rights ultimately belonging to the citizens and 

I taxpayers of Florida are to be taken away, it is the Florida 

Legislature, which is elected by and represents them, who should 

I 27/ 
make that decision. 

I PERC'S Decision Shocks The Public 
Conscience In Granting Concessions To 
A Special Interest Group In Order To

I Dissuade Them From Breaking The Law. 

I Reduced to essentials, PERC's proposition is that public 

employee unions must be given greater bargaining rights than 

I private sector employees, and the bargaining rights of public 

employees correspondingly diminished, in order to dissuade them 

I from engaging in unlawful strikes in response to frustration of 

I� their bargaining objectives.� 

I� 
I 

27 The Legislature's strong concern for the management rights of 
public employers is manifest from §447.209, Fla. Stat., which 
guarantees some of them. This section is especially 

I 
significant because it is unique, having no counterpart in 
the NLRA or, to our knowledge, in any state bargaining law. 
Contrary to PERC's assumption (P.O., p. 4) we do not agree 
that the Legislature intended the exercise of these rights be 
subject to impact bargaining. It may be that some or all of 
these rights are subject to bargaining by virtue of Article

I I, §6 of the Constitution as interpreted by this Court, 

I 
rather than by legislative intent. For the record, and 
although we do not wish to pursue the question in this 
litigation, where it is not an issue, we also dispute PERC's 

I 
assumption that the exercise of a management right is always 
subject to impact bargaining (P.O., p. 7, n. 6), and express 
the hope that the Court will not adopt that assumption. The 
question whether impact bargaining was intended in the 
absence of a separate waiver is traditionally one of contract 
interpretation.

I� 
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The proposition that it is appropriate for PERC and the

I 
I� 

courts to make concessions to labor unions in order to bribe them� 

to obey the law is so novel, not to say shocking, that research� 

reveals no direct precedent.� 

I It is, however, well settled in labor law that the law� 

will not reward a wrongdoer for doing wrong (NLRB v. Mastro 

I� 
I Plastics Corp., 354 F.2d 170 (2d Cir. 1965), cert. den. 384 U.S.� 

972 (1966)).� 

We submit that the effect of PERC's decision is to� 

I permit a special interest group to extract concessions from the� 

sovereign and its citizens under threat of reprisal, and that�

I this Court 

I 
I 
I 
I 
I 
I 
I 
I 
I 

cannot and will not tolerate that. 
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I In Imposing A Contract Upon The Trustees 

To Remedy An Unfair Labor Practice, PERC 
Conclusively Established Its Disregard 

I� For The Legislative Prerogative.� 

In his dissenting opinion below, Judge Shaw denied 

I PERC's proposition of law that it has the authority to impose a 

I collective bargaining agreement on a party as a remedy for an 

unfair labor prctice (DCA, pp. 15-16), as being contrary to 

I well settled contract law, and to the statutory prohibition 

against compelling agreement (§447.203(14), Fla. Stat.) as the 

I same language was construed by the federal Supreme Court in 

I H.K. Porter Co. v. NLRB, supra. In imposing such a remedy, as 

Judge Shaw well said, PERC compounds its usurpation of 

I legislative authority in redefining the definition of mandatory 

bargaining subjects by further assuming the authority to act as 

I 
I interest arbitrator, and there certainly is nothing whatsoever in 

the PERA to remotely suggest that this can lawfully be done. 

I 
PERC here shows as little concern for the statute as it had for 

the conceded fact that its denial of impact bargaining waivers 

would give unions a power to effectively veto many management 

I decisions, which power they could well use in an extortionate 

manner and to the detriment of the public interest (P.O., pp.

I 
I 

9-10). 

We submit that such an attitude is not acceptable in any 

public agency. 

I� 
I� 
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CONCLUSION

I 
The Appellants respectfully submit that the decision of 

I the Court below is in error, and that it should be reversed with 

I instructions that PERC1s Order be vacated. 

Respectfully submitted,

I� 
I� 
I HOGG, ALLEN, RYCE, NORTON 

& BLUE, P.A. 
121 Majorca Avenue-Third Floor 
Coral Gables, Florida 33134

I (305) 445-7801 

COUNSEL FOR APPELLANT 

I 
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