




On November 19, 1980, the College took legislative action on 

the disputed impasse items and mandated that Proposal #1 be 

included within the proposed collective bargaining agreement it 

subsequently offered to the UFo The UF refused to conduct a 

ratification vote on the agreement, and filed its unfair labor 

practice charge. 

In his recommended order dated March 26, 1981, the 

Commission's Hearing Officer concluded that the College had 

refused to bargain in good faith with the UF by its insistence 

upon the inclusion of Proposal #1. In its order dated July 10, 

1981, the Commission agreed. It concluded that the College 

violated §447.501(1)(c) and (a) by its insistence upon Proposal 

#1 during the negotiations and by its effort to impose it upon 

unit employees through its legislative action. To remedy the 

unfair labor practices, the Commission ordered the College to 

rescind the legislative action by which it mandated inclusion of 

Proposal #1 in the collective bargaining agreement, and to offer 

the UF the very agreement it had previously offered but without 

Proposal #1. 

The College's appeal of the Commission order was rejected by 

a panel of the First District Court of Appeal, which on December 

30, 1983, affirmed the Commission's order. Palm Beach Jr. 

College Board of Trustees v. PERC, 425 So.2d 133 (Fla. 1st DCA 

1982). 

By order dated September 13, 1983, this Court accepted 

jurisdiction of the College's petition for certiorari. 
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ARGUMENT� 

Introduction� 

The College's argument in this case is premised upon the� 

theory that the United States Supreme Court's decision in NLRB 

v. American National Insurance Co., 343 U.S. 395, 72 S.Ct. 824 

(1952), authorized the conduct which both the Commission and the 

First District Court of Appeal found to violate the Act. The 

College attempts to inject matters of claimed constitutional 

significance into this proceeding to bolster an otherwise 

unpersuasive attack on the Commission's order and its affirmance 

by the Court below. By suggesting that the decisions below deny 

to public employers "collective bargaining rights" granted to 

private employers, the College asserts a conflict between the 

decision below and this Court's decision in City of Tallahassee 

v. PERC, 410 So.2d 487 (Fla. 1981). But the College never 

develops this proposition and fails to indicate either the nature 

or the source of the "rights" denied it by the lower tribunals. 

Moreover, it fails to disclose any basis for the conclusion that 

the decision of the First District conflicts in any way with this 

Court's City of Tallahassee decision. 

In our first argument, we show that there is no 

constitutional dimension to this appeal and no conflict between 

the decision appealed and City of Tallahassee. In our second 

argument we discuss the merits of the decision below. We show 

that American National Insurance cannot be squared with the Act, 

and that the College's reliance on that decision is misplaced. 
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We then explain how the College's proposal in this case far 

exceeds that at issue in American National Insurance, and gives 

rise to a far greater intrusion into employee rights. Both lower 

tribunals correctly discerned the College's Proposal #1 not to be 

the type of "management functions" clause approved in American 

National Insurance, but rather a waiver clause fundamentally 

designed to foreclose any possible mid-contract collective 

bargaining between the College and the UF thus resulting in 

unfettered mid-contract changes determined only by the will of 

the College. 

I. 
THERE CAN BE NO CONFLICT BETWEEN THE DISTRICT 
COURT"S DECISION CONSTRUING A PUBLIC 
EMPLOYER'S RIGHTS UNDER THE ACT AND THIS 
COURT'S DECISION IN CITY OF TALLAHASSEE, 
WHICH IS DEVOTED TO PUBLIC EMPLOYEES' RIGHTS 
UNDER ARTICLE I, SECTION 6 OF THE FLORIDA 
CONSTITUTION. 

Of the various premises urged by the College in its 

brief on jurisdiction, the Court appears to have accepted for now 

the assertion of conflict between the decision below and City of 

Tallahassee, supra, and the related theory that this case somehow 

implicates Article I, Section 6 of the Florida Constitution. It 

appears, however, that neither aspect of the jurisdictional 

thesis is sound. This case presents asserted employer rights, 

which are mentioned nowhere in Article I, Section 6. That being 

so, the College must turn to the Act itself, rather than the 
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Constitution, as its sole source of collective bargaining 

rights. And the Act's relevant provisions are in direct conflict 

with the proposition, apparently borrowed from the private 

sector, that the College has championed in this case, so far 

without any success. Hence there can be no conflict with City of 

Tallahassee. 

The College, for obvious reasons, repeatedly describes this 

case as involving public employee rights. It argues that by 

restricting its freedom of action in bargaining, the Commission 

and the Court below correspondingly enhanced the rights of its 

employees and their bargaining representatives. But this 

artifice cannot obscure the real nature of the College's claim: 

it asks the Court to find in Article I, Section 6 some right to 

do that which it has thus far been denied. There is no such 

right in Article I, Section 6. 

Article I, Section 6 provides: 

The right of persons to work shall not 
be denied or abridged on account of 
membership on non-membership in any labor 
union or labor organization. The right of 
employees, by and through a labor 
organization, to bargain collectively shall 
not be denied or abridged. Public employees 
shall not have the right to strike. 

Not a word in this section purports, even by implication, to 

confer rights on employers, public or private. Nor do this 

Court's decisions applying the Section to public employees even 

hint that it simultaneously crystallizes certain bargaining 

rights for public employers. Neither Dade County Classroom 

Teachers Assn, Inc. v. Ryan, 225 So.2d 903 (Fla. 1969), Dade 

County Teachers Association, Inc. v. Legislature, 269 So.2d 684 
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(Fla. 1972), nor City of Tallahassee v. PERC, supra, supports the 

College's view. To the contrary. the only courts which have 

considered the matter have held that Article I. §6 rights may not 

be asserted by employers. Miami Laundry Co. v. Laundry, Linen, 

Dry Cleaning Drivers, Salesmen & Helpers, Local Union No. 395, 41 

So.2d 305 (Fla. 1949); Trowel Trades Employees Health and Welfare 

Trust Fund of Dade County v. Edward L. Neyelek, Inc., 482 

F.Supp. 846 (S.D. Fla. 1979). affirmed. 645 F.2d 322 (5th Cir. 

1981). Thus, whatever collective bargaining rights the College 

may enjoy are derived from the Act. not the Constitution. and 

this case in no manner brings Article I, Section 6 into play. 

As we have noted. the two Dade County Classroom Teachers 

Association cases and City of Tallahassee speak solely in terms 

of employee rights. The lesson of these three cases is "that 

with the exception of the right to strike, public employees have 

the same rights of collective bargaining as are granted private 

employees by Section 6." 410 So.2d at 490. (emphasis in the 

original). This is what Article I. Section 6 guarantees to 

public employees. The College argues that this language fixes 

employee rights, i.e. that public employees can enjoy no greater 

rights than private employees. But nothing in City of 

Tallahassee supports this view. To the contrary, the Court there 

cautioned: 

• • • we do not mean to require that the 
collective bargaining process in the public 
sector be identical to that in the private 
sector. We recognize that differences in the 
two situations require variations in the 
procedures followed. 410 So.2d at 491. 
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The foregoing passage suggests the Court's appreciation that 

certain circumstances may call for public employees to have 

greater rights than their private sector counterparts. Certainly 

nothing in Article I, Section 6 precludes such a result. 

There is, simply put, no constitutional dimension to this 

appeal. The case turns solely upon the provisions of the Act 

itself, and the correctness of the construction placed on it by 

the Commission. As we show below, not only is the Commission's 

view appropriate, but the contrary position advanced by the 

College is rendered impossible by the Act's express provisions. 

II. 

THE COMMISSION'S VIEW, APPROVED BY THE 
DISTRICT COURT, REPRESENTS AN APPROPRIATE 
CONSTRUCTION OF THE ACT AND SHOULD NOT BE 
DISTURBED 

If the Court accepts our contention that neither a 

constitutional issue nor a conflict with City of Tallahassee can 

be coaxed from the decisions below, it can decide that 

jurisdiction is lacking. Having accepted jurisdiction, however, 

the Court is authorized to consider the merits. Should it choose 

to do so, we contend that the result reached below is correct and 

should remain intact. 

A.� The View Advanced B¥ The College Cannot Be Squared With 
The Act's Express Provisions. 

Reduced to its basic parts, the central thesis pressed 

by the College is as follows: 

1. City of Tallahassee requires exact symmetry 

between the Act and the federal law governing private 

sector labor relations, at least insofar as collective 

bargaining is concerned; 
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2. NLRB v. American National Insurance Co., 343 u.s. 

395 (1952) represents the private sector rule of law 

most directly applicable to this case; and 

3. The result reached by the Commission and the First 

District is inconsistent with American National 

Insurance and is therefore erroneous. 

We have exposed the fallacy in the College's first premise. Its 

second premise is also wrong, as we show in a subsequent 

argument. But even if one grants, arguendo, that this case is 

akin to American National Insurance, the result reached below is 

nonetheless correct. 

The explicit terms of the Act preclude the adoption of 

American National Insurance as the urging of the College. The 

collective bargaining proposal which the United States Supreme 

Court there sanctioned stated as follows: 

The right to select and hire, to promote 
to a better position, to discharge, demote, 
or discipline for cause, and to maintain 
discipline and efficiency of employees and to 
determine the schedules of work is recognized 
by both union and company as the proper 
responsibility and prerogative of management 
to be held and exercised by the company, and 
while it is agreed that an employee feeling 
himself to have been aggrieved by any 
decision of the compnay in respect to such 
matters, or the union in his behalf, shall 
have the right to have such decision reviewed 
by top management officials of the company 
under the grievance machinery hereinafter set 
forth, it is further agreed that the final 
decision of the compan& made by such top . . 
mana ement officials s all not be reviewableaar ltratlon. u.S. at empa as s 
a ded). 

But §447.209 of the Act contemplates an entirely different state 

of affairs: 
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2 

It is the right of each public employer 
to determine unilaterally the purpose of each 
of its constituent agencies, set standards of 
services to be offered to the public, and 
exercise control and discretion over its 
organization. It is also the right of the 
public employer to direct its employees, take 
disciplinary action for proper cause, and 
relieve its employees from duty because of 
lack of work or for other legitimate 
reasons. However, the exercise of such 
rights shall not preclude emplo~ees or their 
representatives from raising grlevances, 
should decisions on the above matters have 
the practical consequence of violating the 
terms and conditions of any collective 
bar ainin a reement in force or an civil 
career serVlce regu ation. emp aS1S a e 

Section 447.401 of the Act requires that all grievance procedures 

terminate in binding arbitration. 2 Thus, American National 

Insurance, which contemplates that employers may exclude 

management rights provisions from arbitration by insisting on the 

right to do so in negotiations, is facially inconsistent with the 

Act. 

Section 447.401 provides, in pertinent part, that: 

Each public employer and bargaining agent 
shall negotiate a grievance procedure to be 
used for the settlement of disputes between 
employer and employee, or group of employees,
involving the interpretation or application 
of a collective bargaining agreement. Such 
grievance procedure shall have as its 
terminal step a final and binding disposition 
b an im artial neutral, mutuall selected by 
the parties emp aS1S a e). 
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Indeed, the very existence of S447.209 strongly suggests the 

Legislature's view that management rights clauses be excluded 

from mandatory collective bargaining. When the Act was first 

passed, American National Insurance had long since been decided. 

Yet the Legislature, in one of its more dramatic departures from 

the provisions of the National Labor Relations Act (NLRA) , 29 

U.S.C. §151 et ~., saw fit to codify management's rights 

rather than commit the extent of such rights to the viscissitudes 

of collective bargaining. One can readily imagine the 

legislative purpose for this; it prevents overreaching by 

employers which might erode employee rights through insistence on 

even more management prerogatives than the statute conveys, while 

at the same time protecting the public by ensuring a fixed 

reservoir of managerial authority which a powerful or clever 

union cannot initiate. But regardless of its purpose, §447.209 

precludes the rigid application of American National Insurance as 

advocated by the College. 

B. The Proposal At Issue Is A Waiver CLause Which, If 
Deemed Mandatory, Would Render The Constitutionally Guaranteed 
Right To Bargain A Nullity. 

The College persists in seeking comfort in NLRB v. 

American National Insurance, supra, while forthrightly admitting 

that the proposal at issue in this case is not merely a 

management rights clause, but is in fact a waiver clause. The 

College admits that the purpose of the clause is to deprive 

employees of their statutory right to bargain over the effects of 

certain unilateral action taken by their employers, a right 
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adopted from the private sector in Palowitch v. School Board of 

Orange County, 367 So.2d 730 (Fla. 4th DCA 1979). As such the 

College's proposal is far more destructive of employee rights 

than the management rights clause considered in American National 

Insurance. As the Court below noted, the employees in American 

National Insurance at least knew what they were losing; here the 

College demanded the blanket authority to do whatever it chose, 

for the life of the contemplated agreement. 

The proposal at issue in this case may well be more than 

simply a non-mandatory or permissive subject of bargaining: it 

may be an illegal subject. In PERC v. District School Board of 

DeSoto County, 374 So.2d 1005, 1015 (Fla. 2nd DCA 1979), the 

Court had the following to say about a collective bargaining 

agreement containing employee dismissal provisions less generous 

than those prescribed by the pertinent statutes: 

We feel it is clear that the legislature did 
not intend to permit a public employer to 
negotiate a collective bargaining agreement 
in which it relinquishes a statutory duty or 
in which its employees relinquish statutory 
rights. The agreement may add to statutory 
rights and duties, but may not diminish 
them. 

If the College cannot even agree with the UF to include a 

waiver-of-rights provision in the collective bargaining 

agreement, then a fortiori it cannot coerce its employees, 

through their bargaining agent, by insisting on such a clause to 

impasse. 

Even if the proposal at issue here should escape 

condemnation under the foregoing authority, it must nonetheless 

be viewed as a permissive sUbject at best. Everyone, the College 
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and the dissenting judge below included t acknowledges that the 

waiver clause at issue here cannot be imposed on employees 

through the Act's impasse resolution procedures t apparently 

recognizing that such a compulsory waiver of constitutional 

rights is simply inconceivable. But the Court must recognize 

that the "compromise" approach suggested by the dissent below 

involves a forced divestiture of employee rights almost as grave 

as that occasioned by an employer's actual imposition of such a 

provision. 

The dissent suggests that the College should be permitted to 

propose its waiver clause t and even insist on it to impasse, 

although its attempted imposition of it through legislative body 

action would be a "nullity" (but not an unfair labor practice). 

This view, we submit t overlooks the true nature of the evil 

inherent in permitting an employer to bargain to impasse over a 

proposal such as this one: it diverts attention from matters 

that are truly "wages, hours, terms and conditions of 

employment." And if an employer can insist upon such a proposal 

to the point of impasse, it can effectively force the employees 

either to accept it if they want a contract (as opposed to 

legislatively imposed employment terms) or to relinquish other 

important benefits in order to avoid the waiver clause. Such a 

Hobson's choice is scarcely less coercive or repugnant to the 

notion of good faith bargaining than is the simple imposition of 

the waiver clause in the first place. 
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The decision below recognizes the various matters of law and 

policy supporting the Commission's order. The College and the 

amici aligned with it have failed to show error on the part of 

the First District, and its opinion should be affirmed. 

CONCLUSION 

Based upon the foregoing, the Court is urged to dismiss the 

petition for lack of jurisdiction or, alternatively, to affirm 

the decision of the Court below. 

MAU~~ 
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Tampa, Florida 33606 
(813) 251-0555 
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