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subjects (Libby, McNeill & Libby v. WERC, 48 Wis.2d 272, 179

N.W.2d 805 (1970)), and a University of Wisconsin labor law
professor has written that the Wisconsin public sector labor law
has "reached the same state of development as federal law
fashioned under the National Labor Relations Act by the National
Labor Relations Board and the federal courts." (Weisberger, The

Appropriate Scope of Bargaining In The Public Sector: The

Continuing Controversy And The Wisconsin Experience, 1977

Wisconsin L. Rev. 685),

PERC'S DECISION IS A PROHIBITED
ABRIDGMENT, NOT A PERMISSIBLE REGULATION.

We are in agreement with PERC (PB, p. 13) that Article
I, §6 of the Constitution, as interpreted by this Court, permits
necessary procedural and regulatory variations between the NLRA
and the PERA, so long as there is no abridgment of constitu-
tionally created bargaining rights or powers. That distinction,
between regulation and abridgment, is patently fatal to PERC's
attempted denial of the public employer's constitutionally
granted authority and right to insist on the most important of
all management proposals, i.e., a management's rights clause.

The same observation applies in converse fashion to
PERC's argument that the PERA is not patterned after the NLRA as
to those parts which are pertinent to this case (PB, pp. 16-22),
despite its concession that the two statutes are identical as to

the language which should be dispositive here, i.e., the




definition of mandatory bargaining subjects (PB, p. 18). The
argument (PB, pp. 18-22) that the PERA impasse resolution
procedure breaks the pattern forgets that that procedure is just
that, a procedure, and that it does not alter or abridge the
previously provided substantive bargaining process or the rights
of parties to decide what they will and will not agree to.

AMERICAN NATIONAL CONTINUES TO BE GOOD
LAW AND DOES CONTRADICT PERC'S DECISION.

Both the Union (UB, pp. 14-22) and PERC (PB, pp. 22-24)
now seek to disown the Commission's opinion, in the parts where
it categorically conceded that "In the private sector this result
(denomination of a management-rights, impact-bargaining-waiver
clause as a mandatory subject of bargaining) has been viewed as

being justified ... N.L.R.B. v. American National Insurance Co.

eeee" (7 FPER 593, 595) and in which it arrived at the opposite
conclusion, that "This proposition simply does not have the same
validity in the public sector", on pure policy grounds. The Union
describes the quoted language as merely "suggesting" that PERC

"may have thought" its holding contradicted American National

(UB, p. 14). PERC's present counsel carefully says no more than
that PERC did not concede the contradiction "in briefing before
the First District Court of Appeal" (PB, p. 22).

This Court, of course, will not hear PERC's counsel to
support the Commission's Order on a different basis than that which

appears in the decision itself (Burlington Truck Lines v. U.S., 371

U.S. 156, 83 S.Ct. 239 (1962); 2 Am Jur.2d, Admin. Law, §756)).




In any event, neither PERC's decision nor that of the

Court of Appeal can be reconciled with American National.

The argument (UB, p. 15) that the American National
Company's insistence upon excluding certain matters from
arbitration would violate §447.401 is hardly to be taken
seriously. In guaranteeing a procedure for grievance and
arbitration of contract disputes, §447.401 obviously does not and
could not say what may be in the contract. To do so would be
contrary to the basic guarantee of freedom of contract
(§447.203(14)). Of course, if bargaining parties write into
their contract an agreement that the effects of the exercise of
given employer rights shall not be questioned in arbitration,
that agreement is subject to arbitration, under §UUT. 401, if its
"interpretation or application™ is later disputed, but the agree-
ment itself is binding and cannot be altered by an arbitrat%ﬁ.

The Union effectively concedes as much, citing PERC
holdings that a public employer can lawfully insist upon
contractually exempting certain management decisions from
arbitral review (UB, pp. 15-16).

The UF appears, indeed, to have very nearly conceded the

case by its ensuing statement that the American National clause

is otherwise perfectly acceptable under Florida law (UB, pp.

3/ "However, an arbiter or other neutral shall not have the

power to add to, subtract from, modify, or alter the terms
of a collective bargaining agreement." §4U4T.401,



In summary, it is clear (1) that §447.401 is not
offended by a contract which mentions given areas of mandatory
bargaining only by saying that they shall be within the exclusive
and non-arbitrable control of management, and (2) that the
granting of a statutory right, to bargain, to arbitrate, or to
strike, is not inconsistant with its waiver (p. 11, infra).

The UF appears, indeed, to have very nearly conceded the

rest of the case by its ensuing statement that the American

National clause is otherwise perfectly acceptable under Florida

law (UB, pp. 15-16). 1Its, and currently PERC's, sole remaining

argument is that American National only sanctions "listing"

clauses, as distinguished from "residuary" clauses (UB, pp.
17-19; PB, pp. 23-24).
The following cases refute that argument: NLRB v.

Tomco Communications, Inc., 567 F.2d 871 (9th Cir. 1978),

(employer insistence through impasse on a management rights
clause which gave the employer exclusive "management rights,
powers, authority and functions" except as concessions were made
to the union by express provisions in the contract (fn. 4),

holding no violation on the authority of American National.

NLRB cases holding insistence through impasse on
residuary management rights clauses to be lawful on the authority

of American National include Procter & Gamble Mfg. Co., 160 NLRB

334, 349-350 (1966) (management decisions to be final and non-

arbitrable except as spelled out in contract); Florida Machine




& Foundry Co., 174 NLRB 1156, 1158-59 (1969)(in addition to a

long list of areas, company reserved and retained all rights and
prerogatives except as specifically limited by the contract);

Alco Plating Corp., 179 NLRB 102, 109 (1969)("Except as

explicitly limited by a specific provision of this Agreement, the
Employer shall continue to have the exclusive right to take any
action it deems appropriate in the management of its plant and
direction of the work force in accordance with its judgment.");

Long Lake Lumber Co., 182 NLRB 435, T4 LRRM 1116, 1118 (1970)

(contrary to UF's assertion (pp. 18-19) company retained all
rights "customarily and traditionally exercised" by it, giving

union only those spelled out in the contract (fn. 6); Continental

Nut Co., 195 NLRB 841, 843 (1972)(direction of work force vested

exclusively in the Company, including but not limited to long
list of areas, except as specifically provided in the contract).
Both the Union and PERC appear to be unaware that the

American National clause itself was a "residuary plus listing”

clause. The Supreme Court opinion, becaue the union had offered
to agree to the first paragraph of the clause, omitted that
paragraph, which read:

"Nothing in this agreement shall be deemed

to limit or restrict the company in any

way in the exercise of the customary
functions of management, inlcuding the

right to make such rules not inconsistent
with this agreement relating to its operation
as it shall deem advisable, and the right to
hire, suspend, discharge or otherwise dis-
cipline an employee for violations of such
rules or for other proper cause." (American



Nat'l Ins. Co. v. NLRB, 187 F.2d 307, fn. 2
(5th Cir. 1951); American Nat'l Ins. Co.,
89 NLRB 185, 196 (T1950).

The Union's further argument that American National is

no longer good law beCause it held that the only limitation on

bargaining was the good faith rule, whereas NLRB v. Borg-Warner

Corp., 365 U.S. 342 (1958) subsequently established the mandatory-
permissive-illegal categories for bargaining subjects, and that

American National did not hold management rights clauses to be a

"term or condition of employment" (i.e., a mandatory subject)
(UB, pp. 19-21), is easily shown to be utterly without merit.

The federal Supreme Court considered the Borg-Warner

categories to be not only consistent with, but required by,

American National:

"Read together, these (NLRA) provisions
establish the obligation of the employer
and the representative of its employees
to bargain with each other in good faith
with respect to 'wages, hours, and other
terms and conditions of employment...'
The duty is limited to those subjects,
and within that area neither party is
legally obligated to yield. NLRB v.
American Nat. Ins. Co., 343 U.S. 395."
(356 U.S. at 309).

"While not determinative, it is appropriate
to look to industrial practices in apprais-
ing the propriety of including a particular
subject within the scope of mandatory
bargaining. Labor Board v. American Nat'l
Ins. Co., 343 U.S. 395, 408." Fibreboard
Paper Products Corp. v. NLRB, 379 U.S. 203,
211 (1964) (emphasis added).

The Supreme Court of Connecticut agrees:
"In N.L.R.B. v. American National Ins.

Co., 343 U.S. 395, 72 S.Ct. 824, 96
L.Ed. 1027, 30 LRRM 2147 the Supreme Court

-10-



of the United States held ... In effect,
the court was saying that this type of
provision is itself a condition of em-
ployment, and a mandatory subject of
collective bargaining. Long Lake Lumber
Co., 185 NLRB No. 65, 74 LRRM 116." West
Hartford Educ. Ass'n v. DeCourcy, Conn.
Sup. Ct., 80 LRRM 2422 (1972), at 2432,

Also the NLRB:

"We are guided in our view of the case by the
Supreme Court's holding in American National
Insurance Co., 343 U.S. 395. That case also
holds that management functions clauses like
those herein involved, are mandatory subjects
of collective bargaining; ..." Long Lake Lumber
Co., 182 NLRB 435, 438 (1970).

"The rule is stated by the Board in Proctor &
Gamble Mfg. Co., 160 NLRB 334 at page 338 as
follows:

It is well established that an employer's
insistence upon management rights-limited
arbitration provisions, which are mandatory
subjects of collective bargaining, does

not itself violate Section 8(a)(5), N.L.R.B.
v. American National Insurance Company,

343 U.S. 395, 409."™ Continental Nut Co.,
195 NLRB 841, 857 (1972).

"..., as a form of waiver, a 'zipper' clause
arguably should be mandatory since other
waiver-of-bargaining clauses are mandatory
where the subjects waived thereby are mandatory.
Management rights clauses are examples of such
mandatory waiver-of-bargaining clauses. (citing
American National in fn. 14)." NLRB General
Counsel's Advice Memorandum, Union Hospital
Association, 102 LRRM 1677, 1678 (1979).

NLRB v. Sheet Metal Workers Local 38, 575 F.2d 394 (2d

Cir. 1978) cited by the Union (UB, p. 22), is not in point. The
true reasons why interest arbitration clauses are not mandatory

subjects, although they, like management's rights clauses,

-11-



operate to waive bargaining rights, are: (1) they are incon-
sistent with the statutory policy granting bargaining rights to

parties (Columbus Printing Pressmen Union No. 252, 219 NLRB 268,

272 (1975)), and (2) they operate beyond the term of the agreement

in which they appear (Advice Memorandum, Union Hospital Ass'n,

102 LRRM 1677, 1678 (1979)).

BARGAINING RIGHTS WAIVERS ARE
IMPORTANT AND USEFUL BARGAINING TOOLS.

The Union's (UB, pp. 24-31) and PERC's (PB, pp. 25-31)
ultimate argument is basically a polemic against the extraction
of bargaining rights waivers as a condition of agreement on a
contract, on the ground that the continuing right to impact
bargaining on every management decision during the term of a
contract (with resulting delays and impasse resolution procedures
ad infinitum) is essential to "meaningful collective bargaining"
(UB, p. 26) or "inconsistent with the principle of voluntary
relinquishment" (UB, p. 27).

As to that, the writer is partial to Judge Burns' drily

concise opinion in NLRB v. Tomco Communications, Inc., supra:

"The right to union representation ... does
not imply the right to a better deal. The
proper role of the Board is to watch over
the process, not guarantee the results of
collective bargaining." (567 F.2d at 877).

* * *

"The Board cites American National Insurance,
but in the next breath accuses the Company
of making 'proposals clearly designed to force

-12-



the union into abandoning its statutory rights
and duties.' (Cite omitted). We are not sure
what force the accusation has, that the
Supreme Court has not already answered. If
the point is merely that

absent contractual waiver, the Union
has a right to a meaningful oppor-
tunity to bargain over any change

the Company might wish to make in

the employees' wages, hours, or other
conditions of employment during the
term of the contract.

Brief of Petitioner at 24, we agree, and
simply point out the Board's own reference
to the possibility of 'contractual waiver.'
If the point is that the Union has a duty

of representation to its members, which
forbids it to concede certain prerogatives
to management, and correspondingly forbids
management to insist upon these prerogatives,
we find the doctrine novel. The Board cites
no statutory or case law in its support.

Apparently, even the Board would not
complain if there were 'significant economic
benefits to compensate for the loss [of
representation rights during the contract
term].' (Cite omitted). But if the only
question is whether a waiver price is right,
then the Board is again insinuating its
judgment on the terms of an agreement that
the parties themselves must reach." (567 F.2d

The positive and salutary nature of rights waivers
extracted for the term of a contract is recognized by the federal

Supreme Court (zipper clauses)(NLRB v. C & C Plywood Corp., 385

U.S. 421, 423 (1967)). Bargaining rights waivers are described by
the NLRB, never known as anti-union, as "important, useful

bargaining tools" (Advice Memorandum, Union Hospital Ass'n,

supra)).
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If the Union and PERC cannot prevail here on a

straightforward reading of the law, as it seems they cannot, they
most assuredly cannot prevail on the premise that there is

something inherently bad about bargaining rights waivers.

A "REMEDY OF EXCISION" COMPELS AGREEMENT.

We are gratified that PERC has finally decided to
describe its remedy in this case with the words, "remedy of
excision", which clearly reflect that it compelled agreement on a
contract other than any the College ever contemplated agreeing
to, in apparent violation of §447.203(14) and the rule of H.K.

Porter v. NLRB, 397 U.S. 99 (1970).

The precedential authority of the Special Master's
settlement recommendation (PB, pp. 36-37) may well be daunting,
in the eyes of the Commission, but we stand with Porter and the
statute.

CONCLUSION

The College respectfully submits that the decision of
the Court of Appeals is in error.

Respectfully submitted,
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