


defense was sufficient to render Mr. Davis' statement 

harmless. Therefore, Appellant was not sufficiently 

prejudiced so as to be deprived of his presumption of 

innocence. 
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ISSUE V 

APPELLANT WAS NOT DEPRIVED OF HIS RIGHT TO 
A FAIR BIFURCATED TRIAL BY THE PROSECU­
TORIAL COMMENTS DURING THE PENALTY HEARING 
IN WHICH DEFENSE COUNSEL OBJECTED ONLY 
ONCE. 

Appellant argues that the prosecutor's closing 

argument in the penalty phase was of constitutional 

magnitude requiring a new sentencing hearing despite the 

fact that defense counsel obj ected to only one comment. 

Appellee submits that, subject to the one noted exception, 

Appellant failed to preserve for appellate review the 

issue of other closing comments by the prosecutor and that 

Appellant has not demonstrated fundamental error in this 

matter. 

The prosecutor's closing comments in the sentencing 

phase are located in pages 1805 through 1831 of the 

transcript and involved nearly forty-five minutes of 

argument. (T 1833). In his final arguments to the jury, 

the prosecutor commented on the evidence presented in the 

penalty hearing and reminded the jurors that their oaths 

included a statement that they agreed to decide the issue 

in this case on the law and the evidence. (T 1810, 1811, 

1813, 1830). 

Thereafter defense counsel presented his closing 

remarks and conceded that the murders of Nancy Weiler and 

her two young daughters was "the work of a man possessed 

. , in short, the work of a mad man." (T 1834). The 
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defense preceded to use this characterization to its 

benefit by noting that mad men and possessed individuals 

are not killed but rather provide a purpose for such 

facili ties as the state hospitals at Chattahoochee and 

Marianna and the st. Johns River Hospital. (T 1835). 

Defense counsel characterized Appellant's perpetration of 

the murders as II actions of a human being beyond any 

rational explanation." (T 1835). 

After the jury charge, defense counsel objected to 

only one portion of the prosecutor's closing argument, an 

alleged Golden Rule conunent. (T 1847). The trial court 

overruled this objection, "finding the conunent by counsel 

in the manner and context in which it was made could not 

have been interpreted as violation of the Golden Rule. II 

(T 1848). 

This Court has repeatedly held that an appellant is 

precluded from asserting the argument regarding allegedly 

improper prosecutorial conunents when the appellant has 

failed to obj ect to such conunents at trial. Gibson v. 

state, 351 So.2d 948 (Fla. 1977); Songer v. State, 322 

So.2d 481 (Fla. 1975); state v. Jones, 204 So.2d 515 (Fla. 

1967); Tillman v. state, 44 So.2d 644 (Fla. 1950). 

Appellant did not contest prosecutorial arguments, other 

than the alleged Golden Rule statement, and therefore he 

should not be allowed to raise this issue for the first 

time on appeal. 
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Section 921.141(1), Florida Statutes (1981), provides 

the following with regard to bifurcated capital trials: 

In the proceeding [on the issue of 
penalty], evidence may be presented as 
to any matter that the court deems 
relevant to the nature of the crime 
and the character of the defendant and 
shall include matters relating to any 
of the aggravating or mitigating 
circumstances enumerated in subsec­
tions (5) and (6). Any such evidence 
which the court deems to have proba­
tive value may be received, regardless 
of its admissibility under the exclu­
sionary rules of evidence. (Emphasis 
supplied) . 

Just as the rules of evidence are somewhat relaxed 

for the advisory sentence hearing in a capital case, 

Appellee sUbmits that the standard for reviewing prosecu­

torial arguments 1n this phase should also be less 

stringent. Section 921.141(1) allows the prosecutor to 

introduce evidence of the defendant's character at that 

stage, and the prosecutor should be able to discuss or 

comment on that character evidence. 

As Justice Boyd noted in his dissent in Teffeteller: 

Under the current capital felony 
sentencing law, the trial proceeds in 
two stages, with a guilt phase fol­
lowed by a sentencing proceeding. 
Thus the jury does not hear evidence 
and argument directed specifically at 
the question of sentencing until the 
defendant's guilty of a capital felony 
has already been determined. There is 
thus no danger that a prosecutor's 
inflammatory remarks on the question 
of sentence will improperly influence 
the jury on the question of guilty or 
innocence. 

Another major difference between 
the old and the new sentencing proce­
dures is of course that under current 

-31­



law the jury's sentencing determina­
tion is advisory only. The trial 
judge imposes the sentence. Part of 
the jUdge's function is to guard 
against any improper emotional impact 
on the determination of the sentence 
and to assure that the sentence 
imposed is based upon objective 
evaluation of the crime and the 
offender. 

* * * 
Under the current sentencing law, 

we have rejected claims of improper 
comment at the sentencing phase where 
the comments did not appear to have 
prejudicially affected the final 
sentencing determination by the judge. 
Breedlove v. State, 412 So.2d 1 
(Fla.), cert. denied, 103 S.ct. 184 
(1982) . 

(8 FLW at 308, 309). 

Comments of counsel during the course of a trial, 

including a bifurcated trial such as this one, are con­

trollable in the discretion of the trial court, and an 

appellate court will not overturn the exercise of such 

discretion unless a clear abuse has been made to appear. 

Teffeteller v. State, So.2d (Fla. 1983) [No. 

60,337, 8 FLW 306, 307]; Breedlove v. State, 413 So.2d 1 

(Fla. 1982); Thomas v. State, 326 So.2d 413 (Fla. 1975); 

Paramore v. State, 229 So.2d 855 (Fla. 1969), modified 408 

U.s. 935, 92 S . ct. 2857 , 33 L.Ed.2d 751 (1972); 

Spencer v. State, 133 So.2d 729 (Fla. 1961), cert. denied, 

369 U.S. 880, 82 S.Ct. 1155, 8 L.Ed.2d 283 (1962), cert. 

denied, 372 U.s. 904, 83 s.ct. 742, 9 L.Ed.2d 730 (1963). 

In the recently decided Teffeteller case, this Court 

reversed the death sentence because of II inexcusable 

-32­



prosecutorial overkill." In that case the prosecutor 

repeatedly predicted that Teffeteller would kill again if 

sentenced to life imprisonment: 

What you have to be concerned with 
is this, this Defendant, if you folks 
recommend mercy and that is the 
sentence that is imposed, will be 
eligible for parole in twenty-five 
years. He's 27 now. He's 52 when he 
gets out or when he is considered for 
parole. And you better believe that 
he will be considered for parole, 
given the condition of the parole 
releases in this State. 

You look at that. This Defendant 
released on parole. What do you think 
is going to happen? He's going to 
kill again. You better believe he's 
going to kill again. 

He will go after Donny Poteet. He 
will go after Rick Kuykendall. Does 
he have to kill again before you think 
it's the proper case? I don't think 
so. 

You must know that this Defendant 
will kill again and when he does it 
will be too late. 

* * * 
[T]his Defendant will kill again if he 
is given a chance. I don't see how 
you can find otherwise. 

Don't give him that chance. Don't 
have to realize after he is paroled 
and after he kills someone else, 
perhaps Donald Poteet, perhaps Rick 
Kuykendall or who knows who he will go 
after. 

* * * 
Know that your determination will have 
a deterring effect on this Defendant 
and know that it will keep him from 
being able to kill again. Don't let 
it happen. Don't let it happen. 
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Don't 
again. 

let Robert Teffeteller kill 

(8 FLW at 307). 

This Court expressed its disapproval: 

The remarks of the prosecutor were 
patently and obviously made for the 
express purpose of influenceing the 
jury to recommend the death penalty. 
The intended message to the jury was 
clear: unless the jury recommended the 
death penalty I the defendant, in due 
course, will be released from prison 
and will kill again, this time two of 
the witnesses who testified against 
him and maybe others. There is no 
place in our system of jurisprudence 
for this argument. 

(8 FLW at 307). 

However in the present case, the prosecutor made no 

predictions. Rather he requested that the jury recommend 

the death penalty "for [Appellant's] killing Nancy, Kathy 

and Kristy Weiler and for no other reason." (T 1829). 

In Darden v. state, 329 So.2d 287 (Fla. 1976), cert. 

dismissed, 430 u.s. 704 (1977), this Court stated the 

following: 

The law required a new trial only in 
those cases in which it is reasonable 
evidence that the remarks might have 
influenced the jury to reach a more 
severe verdict of guilt than it would 
have otherwise done or in which the 
comment is unfair. 

329 So.2d at 289. In that case the judgments and sen­

tences, including a death penalty, were affirmed. The 

disputed comments during trial included the prosecutor's 

reference to the defendant as an animal. When prosecu­

torial arguments at trial are challenged, "each case must 
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be considered upon its own merits and within the circum­

stances pertaining when the questionable statements are 

made, and, if there is ample basis in the record to 

support the remarks, a conviction will be affirmed. II 

Darden, 329 So.2d at 291. 

In Stewart v. State, 51 So.2d 494 (Fla. 1951), a new 

trial was awarded because the prosecuting attorney made a 

remark that was characterized by this Court as II a pure 

gratuity without any basis in the record for it. II It is 

not difficult to understand that reversible error was 

committed by the prosecutor's statement: II The time to 

stop a sexual fiend and maniac is in the beginning and not 

to wait until after some poor little child or some little 

girl lost her life * * * or [was] mutilated. 1I 

In McMillian v. State, 409 So. 2d 197 (Fla. 3d DCA 

1982), the objectionable comment at trial was IILadies and 

gentlemen, after hearing the facts, if you want to let 

Larry McMillian walk out of here, if you want to let this 

kind of horrible crime go on in Dade County, Florida -. II 

The Third District Court quoted this Court's opinion in 

the capital case of Pait v. State, 112 So.2d 380 (Fla. 

1959), for the standard for reversal predicated upon 

improper argument: 

[W]hen an improper remark to the jury 
can be said to be so prejudicial to 
the rights of an accused that neither 
rebuke nor retraction could eradicate 
its evil influence, then it may be 
considered as grounds for 
reversal .... 
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409 So. 2d at 198. The remark in McMillian clearly sug­

gested that an acquittal of the defendant would lead to 

his committing more crime. 

The prejudicial comments ln Sims v. State, 371 So.2d 

211 (Fla. 3d DCA 1979), were two remarks of "Go get 

another one," which "in the context in which [they were] 

made, created the unmistakable impression that appellant 

would commit another murder should he be acquitted." 371 

So.2d at 212. These remarks were found to be sufficiently 

prejudicial and inflammatory to the jury so as to deprive 

the defendant of a fair trial. 

Similarly in Porter v. State, 347 So.2d 449 (Fla. 3d 

DCA 1977) , the prosecutor repeatedly implied that the 

defendant if acquitted, would return to the streets to 

sell more heroin. And in Russell v. State, 233 So.2d 154 

(Fla. 4th DCA 1970), the prosecutor projected that if the 

defendant were acquitted, "another innocent party could 

possibly get killed" and "we are going to have a breakdown 

in society and we are going to have people getting stabbed 

allover Orange County" 233 So.2d at 155. 

Likewise in Chavez v. State, 215 So.2d 750 (Fla. 2d 

DCA 1968), the prosecutor suggested new crime would occur 

upon the defendant's acquittal: 

This is your community. I f you 
believe that Deputy Booth is lying on 
that witness stand, if you think that 
he's mistaken then you come in with a 
verdict of an acquittal and let him 
get back out in your community and 
handle more morphine. 
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In the case of Reed v. state, 333 So.2d 524 (Fla. 1st 

DCA 1976), trial evidence disclosed a single drug trans­

action between the defendant and a police officer but the 

prosecutor described in detail the spread of drug traf­

ficking and drug abuse in this country in the previous ten 

years. The prosecutor also commented on the defense 

counsel's role and injected his own personal belief about 

prosecutions. 

In Lewis v. state, 377 So.2d 640 (Fla. 1979), the 

appellant objected that the following remark constitued a 

II g01den rule ll argument: 

Now, it you just shot a man in an 
alleged self defense, wouldn't you 
tell that to the deputy? Instead of, 
IIHe's been bugging me a long time and 
I'm tired of it and I shot him. II 

This Court found the disputed statement constituted a 

proper comment upon the credibility of appellant's 

defense, which was wi thin the bounds of the evidence 

presented in the case. Distinguished, however, were those 

cases where prej udicial error was found in the prose-

cutor's irrelevant request that the jury consider whether 

they, or others, would be the defendant's next victims if 

they failed to convict him. See McMillian; Sims; Porter; 

Reed; Chavez; Russell; Grant v. State, 194 So.2d 612 (Fla. 

1967); Stewart. 

In Johnson v. State, 140 Fla. 443, 191 So. 847 

(1939), the following prosecutorial comments were not 
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approved by this court but were not found so improper as 

to warrant reversal of a conviction of manslaughter: 

No wonder we have more murders in the 
little State of Florida than there are 
in the whole of England . . . . We are 
going to continue to have life treated 
as a scrap of paper in the state of 
Florida until juries with backbones 
rise up and say we are going to stop 
it. 

In Harris v. State, 414 So.2d 557 (Fla. 3d DCA 1982), 

the jUdgments and sentences were reversed because of 

prosecutorial misconduct: 

[T]he prosecutor in closing argument 
to the jury (1) expressed thanks to 
the jury on behalf of the victim, 
(2) referred to the crime on the 
rampage in the community, (3) referred 
to the victim's tearful breakdown on 
the witness stand and implied that 
such was due to tactics of defense 
counsel, and (4) expressed his 
personal belief in the guilt of 
appellant as to both robberies. 

414 So.2d at 558. 

Appellee also submits that the prosecutorial remarks 

in this case cannot be compared to those which "plumbed 

depths never before presented" as in Peterson v. State, 

376 So.2d 1230 (Fla. 4th DCA 1979), cert. denied, 386 

So.2d 642 (Fla. 1980). In that case, despite the defense 

that Peterson had not sold narcotics, the prosecutor 

referred to "pushers" and the "slime" in which they dwell, 

and stated the jury was to decide whether pushers "should 

continue to go out and do it." The following 
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excerpt from the prosecutorial address in Peterson further 

illustrates why the case was reversed: 

This is America. That's how 
America gets abused. That's why it's 
in the shape it is in today, because 
we have to put up with stuff like 
that, guys like that. 

He told you about it. You heard 
America. All we have is 17 hits of 
heroin. "Go ahead and sell it, sell 
it to whoever you want to sell it to, 
17 injections of heroin." 

Yes, this is America. Let's 
attack the cops some more. Let's talk 
about that. Let's talk about the 
defendant's defense here in America. 

You know what we're going to do? 
At the end of the trial I'm going to 
take two jurors and go back in the 
jury room, okay, and I'm going to take 
a gun, and I'm going to kill one of 
the jurors, okay, and then when the 
second juror comes out and takes me to 
trial --­

* * * 
--I'm going to get on the stand 

and say I didn't to (sic) it, I deny 
it. 

376 So.2d at 1232, 1233. Even though the trial court at 

that point reminded the prosecutor that "argument should 

be confined to the testimony as it has been in the record 

and reasonable comment thereon," the prosecutor continued 

to abuse his wide latitude by making tasteless personal 

references as to the defendant and his attorney as well as 

other improper comments. 

Appellee submits Peterson and most of the other cases 

cited by Appellant are beyond the realm of the prosecu­

-39­



'. ~ 

torial address ln this case. The state Attorney fairly 

restricted his comments to the evidence in the record and 

reasonable comments thereon. He did not "wave the flag" 

or suggest imaginary horrible scenes to the jury, nor did 

he proj ect that a life sentence would results in Appel­

lant's freedom to rampage and stalk the community. The 

prosecutor certainly did not attempt to pervert or 

misstate the evidence or to influence the jury by the 

statement of facts or conditions not supported by the 

evidence. See Washington v. State, 86 Fla. 533, 98 So. 

605 (1923). Nor did the prosecutor appeal to the jury for 

sympathy as in Harper v. State, 411 So.2d 235 (Fla. 3d DCA 

1982) (ll a ll [Harper] did was kill a wino and he is sorry 

and so is [the victim's] wife and three children. They 

are sorry, too."), or in Edwards v. State, 428 So. 2d 357 

(Fla. 3d DCA 1983) (111 ask you for justice both on behalf 

of myself and the people of the state of Florida, also on 

behalf of [victim's] wife and children"). As the Edwards 

court noted, in both Harper and Edwards, "there was no 

record evidence that the victim had a wife and children." 

428 So.2d at 359. Rather the prosecutor pointed to 

specific testimony about Appellant's prior criminal 

history, and the triple murders, factors properly consi­

dered by the jury in the penalty hearing. In other words 

the prosecutor discussed past events proven on the record, 

not future possible consequences. 

Appellee submits that the prosecutor's closing 
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comments, when examined in the context of the facts and 

circumstances of the murders as shown by the evidence, see 

Teffeteller, 8 FLW at 308 7 (Boyd, J., dissenting); Gibson; 

Darden v. State, 329 So.2d 287 (Fla. 1976), cert. 

dismissed, 430 u.s. 704 (1977), were not so prejudicial as 

to require a new trial. The evidence of the three murders 

was shocking, and the prosecutor's remarks were permis­

sibly fair comments on the evidence. See Darden. 

Appellant has not established fundamental error nor has he 

demonstrated that the prosecutor's comments substantially 

harmed or materially prejudiced Appellant so as to warrant 

a new sentencing hearing. Even if Appellant had objected 

to the prosecutorial comments in the sentencing phase, and 

this Court determined the closing comment were error, 

Appellee submits that the overwhelming evidence of Appel­

lant's guilt would render the harmless error doctine 

applicable in this case. Darden; Simpson v. state, 352 

So.2d 125 (Fla. 1st DCA 1977); Cochran v. State, 280 So.2d 

42 (Fla. 1st DCA 1973). 
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CONCLUSION 

Based on the foregoing reasons and citations of 

authority, Appellee respectfully submits that the judg­

ments and sentences of the trial court should be affirmed. 
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