
• 1:45 a.m., however, after appellant had been interviewed by Dedmon, 

Kessinger, and Smith, he was placed under arrest for three counts of 

murder (T-l078). Appellant's statements to the officers grew gradually 

more and more incriminating; from his mid-evening statement to Dedmon ­

repeating what he had earlier told Kessinger at his father's house - that 

after he learned the door had already been fixed he had a short conversa­

tion with Mrs. Weiler and then left (T-1200-0l, see T-l06l-62), to his 

late evening admission to Kessinger that he couldn't remember everything 

that happened in the house (T-l076-77), to his still later admission to 

Smith that he "could have" taken his father's gun with him (T-12l5). 

There was no apparent reason for appellant not to stick with his original 

version of the incident, other than perhaps the brilliant interrogation 

•
 techniques of Dedmon, Kessinger, and Smith.
 

Once the jury heard that appellant had said to Kessinger, just 

before leaving for the police building, "Let's go take a lie detector 

test and get it over with," this disjointed sequence of events starts to 

add up. The jury could reasonably infer that Kessinger asked appellant 

to submit to a polygraph examination to "clear the matter up"; appellant 

agreed, took the test, and "failed" it; the police officers made it clear 

to appellant that they did not believe him; and, in response to their 

accusation, appellant kept digging himself in deeper and deeper. This 

in fact is exactly what happened, and if the jurors were paying careful 

attention to the evidence, it would not be too difficult for them to figure 

it out. Even if the jurors were not following the evidence so closely, 

the fact that appellant was arrested and booked that night, coupled with 

the adverse implications which would flow from defense counsel's objection• -66­



• to the very mention of a polygraph, would likely create an inference that 

appellant must have failed a lie detector test. 

• 

But there is a second reason - unique to the circumstances of this 

case -why an instruction to disregard the witness' reference to a poly­

graph was necessarily ineffectual. Immediately after appellant's arrest, 

it was announced to the public on two of Jacksonville's three network 

television stations, and in one of its two major newspapers, that he failed 

a lie detector test; the other newspaper disclosed that he took the test 

prior to his arrest [see Issue I]. At least three of the jurors who 

heard the case had some prior knowledge of the case; one of these jurors 

specifically stated that she acquired her knowledge "[f]rom the newspaper 

and TV." (T-65l). Because of the manner in which voir dire was conducted, 

it was never revealed what these jurors knew about the case [see Issues 

I and II]. Possibly one or more of them knew that appellant failed a 

polygraph examination; this possibility is one of the main reasons why a 

change of venue should have been granted, and why prospective jurors 

should have been questioned outside each other's presence. But it is also 

possible that one or more of the jurors heard or read that appellant 

failed a polygraph examination, but had forgotten this piece of information 

by the time of the trial. In that event, the reference to appellant's 

statement to Kessinger, "Let's go take a lie detector test and get it over 

with," would have a powerful tendency to refresh their memories. 

The fact that appellant failed a polygraph examination was disclosed 

prior to trial by the police and disseminated throughout the community by 

the media. The state, in successfully opposing a change of venue despite

• this and many other instances of prejudicial media coverage, assumed the 
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• risk that an inadvertent remark by one of its own witnesses would open 

a can of worms, and necessitate a mistrial. Appellant submits that, 

under the circumstances of this case, the strong likelihood that members 

of the jury either 1) reasonably inferred from Donald Davis' reference 

to a lie detector test, 2) recalled, as a result of the witness' reference, 

coupled with their exposure to media coverage, or 3) knew all along from 

the media, that appellant failed a polygraph examination, deprived him of 

the presumption of innocence to which the accused in a criminal trial is 

constitutionally entitled. See Kaminski v. State, supra, at 341; see also 

Taylor v. Kentucky, 436 U.S. 478, 483-485(1978); Estelle v. Williams, 425 

U.S. 501, 503 (1976). 

• 
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• ISSUE V 

THE PROSECUTOR'S INFLAMMATORY. EMOTIONAL. AND 
THOROUGHLY IMPROPER ARGUMENT TO THE JURY 
RENDERED APPELLANT'S PENALTY PROCEEDING FUNDA­
MENTALLY UNFAIR AND CONSTITUTIONALLY INTOLERABLE. 

In Hance v. Zant. 696 F.2d 940. 950-53 (11th Cir. 1983), it was recog­

nized that prosecutorial misconduct in closing argument can be "so 

egregious as to render the trial fundamentally unfair". and that such 

misconduct can be of constitutional magnitude. [See also Houston v. 

Estelle. 569 F.2d 372 (5th Cir. 1978); Miller v. State of North Carolina, 

583 F.2d 701 (4th Cir. 1978); Kelly v. Stone. 514 F.2d 18 (9th Cir. 1975)]. 

The court noted that among the factors to be considered in determining 

whether alleged prosecutorial misconduct amounts to a deprivation of 

constitutional rights are: 

• 
(1) the degree to which the challenged remarks have 
a tendency to mislead the jury and to prejudice the 
accused; (2) whether they are isolated or extensive; 
(3) whether they were deliberately or accidentally 
placed before the jury. and except in the sentencing 
phase of capital murder trials, (4) the strength of 
the competent proof to establish the guilt of the 
accused. 

Hance v. Zant, supra, at 950, n.] 

The court then discussed the prosecutor's argument to the jury in Hance's 

sentencing hearing, and concluded that his inflammatory remarks were 

deliberate. extensive and highly prejudicial to the defendant. Hance v. 

Zant, supra, at 953, n.12. 

This dramatic appeal to gut emotion has no place in 
the courtroom. especially in a case involving the 
penalty of death. A sentence of death imposed after 
such an appeal cannot be carried out. The sentencing 
hearing in this case was fundamentally unfair and 
therefore constitutionally intolerable. 

• Hance v. Zant. supra, at 952-53. 
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• The argument to the jury on behalf of the state, in the penalty phase 

of the instant case, was presented by State Attorney T. Edward Austin. 

The twin emotional poles of his approach were to caricaturize appellant 

as some form of sub-human creature, and to play upon the jury's 

identification and sympathy for the Weiler family. He opened this theme 

almost immediately, saying "This man, if you want to call him a man, 

planned to go over to the Weiler home" (T-1806). Mr. Austin continued: 

• 

He took a rope with him, took his rope from his truck 
with him, he went into that house and he bound a nine-year­
old child on the eve of her tenth birthday and brutally 
shot her in the head and in the body and killed her. 
And he mutilated a devoted mother. And I submit that the 
evidence shows she was a devoted mother: what she was 
doing, where the children were coming from, what the children 
were planning to do. And he killed another five-year-old 
child as she was fleeing from that horrible scene, having 
walked in on that monster,having walked in on that monster 
and in her bedroom and their bedroom, in their home, and 
she was fleeing in what had to have been terror, and he 
shot and killed her and, not being satisfied after she was 
dead, went back and battered and beat on her some more. 

(T-1807) 

After referring to "this man's state of mind and his intent, and I 

use the word man advisedly" (T-1808-09), Mr. Austin told the jury, in 

effect, that they were deciding the fate of the single worst criminal 

in the history of the world: 

We have reached a new level of criminality. We are 
at a different level in this case, a new low in the 
barbaric senseless murder of a mother and two innocent 
children in their own home, in their own nest, not 
bothering a soul, going about their business and being 
senselessly murdered. Children of tender years. It's 
a base new low kind of criminality. It's unique in 
criminality. It's that horrible, it's that horrible. 

(T-l809) 

• 
After explaining to the jury why, in his opinion, the legislature 

enacted the death penalty statute and why, in his opinion, the courts 
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• have held it to be constitutional (T-1810-11), and after a brief interlude 

of reasonably proper argument (T-1812-16), Mr. Austin resumed his 

inflammatory tactics: 

I mean, can anyone imagine, think of the horror, the 
terror, of the fear that raced through the mind of 
Nancy Weiler when she saw that murderer, when she saw 
that monster in her bedroom. Think of the awful terror 
in that child's mind as she was running away and the 
child in the middle of a bed with her hands tied behind 
her back and with that animal staring down on her. Terror. 
Stark terror.� 

(T-1817)� 

• 

Mr. Austin then paid a gratuitous backhanded compliment to defense 

counsel, saying " ..•Mr. Tassone is to be congratulated for doing the best 

he could to challenge the state as he should have to prove this case beyond 

and to the exclusion of every reasonable doubt ••. and he did that very well, 

very skillfully.... " (T-1824) However, according to the prosecutor, the 

only thing proved by the three character witnesses put on by the defense 

was that when appellant "was around those people, he acted like a human 

being." (T-1824) 

Mr. Austin then expressed his opinion that the state's expert witnesses 

specifically Mrs. Henson, the "rope expert", and Mr. Havekost, the F.B.I. 

neutron activation analyst - "have done their duty and done it very well. 

As a matter of fact, brilliantly. Brilliantly." (T-1826). He told the 

jury that he could brag about the performance of his assistant, Mr. Kunz, 

who was lead counsel in the guilt phase; his performance in marshalling 

the evidence and exhibits was also described as brilliant. After 

complimenting the judge as having conducted a fair trial and having done 

his duty, the prosecutor had these words for defense counsel: 

• Mr. Tassone did his [duty]. He didn't have too much 
to work with; as a matter of fact, when it comes down 
to the bottom line, he didn't have anything to work with 
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• but he did his duty to defend his client under our system 
of justice. He did it very ably and he did it the best he 
could. 

(T-1827) 

Approaching the end, the prosecutor's already inflammatory and improper 

argument degenerated into a full-fledged emotional tirade: 

Ladies and gentlemen, the [opponents] of the 
death penalty talk about the sanctity of life, the 
sanctity of human life and don't take a life because 
life is sanctified and it's wrong for the State to 
take a life because of the value in our society 
that we put on it. But I ask you about the sanctity 
of Nancy Weiler's life. I ask you about the 
sanctity of Kathy and Kristy Weiler's lives. How 
can society ever show, ever demonstrate what value 
we place on human life if we don't extract it and 
take it out and kill whoever does the awful thing 
that was done in this case? How can sooiety ever 
express its indignation and its outrage if it 
doesn't do it in a case like this by demanding death? 

• I know death is an awful subject. I told you 
that last week. It's unpleasant for me, unpleasant 
for Mr. Kunz and the Judge. It's unpleasant to all 
of us but we live in a society that says an American 
citizen, citizens of Florida, citizens of Jacksonville, 
have a right to be in their homes, have a right to be 
secured, to be safe. 

Look at this picture of this living room, ladies and 
gentlemen, with those shoes laying in front of the fire­
place. That is the most sacred institution in the 
world, the most sacred institution in the world: the 
home of the American citizen and that monster violated 
the home of those people when he killed them. He took 
Kathy -- that is Kathy (indicating) -- Kristy (indicating) 
and Nancy (indicating). And he did this to them (holding 
up photographs). That's what he did. That's what he 
did in Jacksonville, Florida, on May 11, 1982. 

Now in our place right now in society where we are 
and where are we, ladies and gentlemen? If you don't 
exact the death penalty in this case, there's no case 
where it will ever be. There has never been a more 
horrible crime in Duval County or anywhere else than 

• 
taking the lives in their homes of people that are 
wonderful, that are defenseless against a three-hundred­
and-fifty-pound bully, armed, that comes into their house 
and terrorizes them. 
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• If you go through the annals of criminality, you will 
never find a worse factual situation than we have here, 
killing innocent children and an innocent devoted mother. 
I don't know of any other way that you can show the 
outrage. You are the conscience of this community, you 
are the conscience of our society as you sit there now, 
as twelve jurors, and the only way that our society and 
our conscience can be addressed to the demand that no 
innocent member of society be subjected to this type 
activity is to demand it. 

I don't care, we have all kind of fancy theories 
about the death penalty deterring other criminals. I 
don't care about those things. I don't care about 
those standards, ladies and gentlemen. This man needs 
to be put to death for killing Nancy, Kathy and Kristy 
Weiler and for no other reason. 

• 

Society should blame his death for no other reason 
than what he did. Ladies and gentlemen, I am through. 
I thank you again, on behalf of Mr. Kunz and myself 
and on behalf of the people of the State of Florida 
for your attention. If I said anything up here that's 
been too loud and pounding on the table and pounding on 
the table, I'm sorry. I didn't do it to offend you but 
this is important what you do here today, what you do 
here today is important and just forget what I say and 
how I say it, if I'm too loud and too emotional. 
When it's allover, Mr. Tassone has the next time and listen 
to him carefully because he is going to try to make. this 
creature look human this morning, this monster that killed 
those beautiful bodies that you looked at but listen to him 
very carefully. 

(T-1827-30) 

The prosecutor closed by asking the jury for a unanimous recommendation 

of death - " .•• 1 do more than ask you, I plead with you and beg you to 

make it a unanimous recommendation of death on behalf of the people of 

the State of Florida" (T-183l). 

As in Hance v. Zant, supra - even more so than in Hance v. Zant ­

the prosecutor's argument, from beginning to end, was replete with 

inflammatory remarks which were deliberate and highly prejudicial. The 

• 
last three pages in the transcript of the argument reflect not only a 

"dramatic appeal to gut emotion" - the prosecutor is actually urging the 

-73­



• jury to recommend appellant's death solely as an expression of their 

outrage. 

This Court, and the District Courts of Appeal, have long recognized 

that "[t]he trial of one charged with crime is the last place to parade 

prejudicial emotions or exhibit punitive or vindictive exhibitions of 

temperament." Stewart v. State, 51 So.2d 494, 495 (Fla. 1951); Glassman 

• 

v. State, 377 So.2d 208, 211 (Fla. 3d DCA 1979). It is improper for a 

prosecutor "to apply offensive epithets to defendants or their witnesses, 

and engage in vituperative characterizations of them." Johnson v. State, 

102 So.2d 549, 550 (1924) (defendant denounced as a "brute" who "went 

out there for what cats and dogs fight for"); Glassman v. State, supra, 

at 211 (prosecutor mocked defendant, a physician, "Donald Duck - quack, 

quack); Green v. State, 427 So.2d 1036, 1038 (Fla. 3d DCA 1983) (defendant 

characterized as "dragon lady"). "There is no reason under any 

circumstances at any time for a prosecuting officer to be rude to a person 

on trial. It is a mark of incompetency to do so." Daugherty v. State, 

17 So.2d 290, 291 (Fla. 1944); Glassman v. State, supra, at 211; Green v. 

State, supra, at 1038. 

It has likewise been recognized that~it is improper for a prosecutor to 

make an emotional appeal to the sympathy of the jury. See Singer v. State, 

109 So.2d 7, 27-30 (Fla. 1959); Breniser v. State, 267 So.2d 23, 25 (Fla. 

4th DCA 1972); Knight v. State, 316 So.2d 576, 578 (Fla. 1st DCA 1975); 

Harper v. State, 411 So.2d 235, 237 (Fla. 3d DCA 1982); Edwards v. State, 

428 So.2d 357, 359 (Fla. 3d DCA 1983). 

As in Peterson v. State, 376 So.2d 1230, 1233 (Fla. 3d DCA 1979), 

• "the final entry in this mail order catalogue of prosecutorial 

misconduct occurred in the penultimate paragraph of the argument." 
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• In Peterson, the prosecutor said:� 

Not only do they have to get into these disguises� 
and crawl down there and deal with people like this, 
but they have to deal with people like his lawyer 
and be attacked and slandered through the whole 
thing, and they have to do this in front of a jury. 

The appellate court found "[t]his tasteless personal reference 

to the defendant and to his attorney as well [to be] perhaps the most 

offensive remark of all." 

In the present case, the prosecutor argued first. [Contrast Darden 

v. State, 329 So.2d 287, 289 (Fla. 1976) and Darden v. Wainwright, 699 

F.2d 1031, 1034-35 (11th Gir. 1983) - obviously, none of the prosecutor's 

inflammatory remarks can be written off as "invited error"]. After 

repeated references to appellant as a "monster", an "animal", and as 

• 
something other than a human being - calculated to dehumanize appellant 

in the eyes of the jury in order to make it easier for them to vote for 

his death - and after several gratuitous remarks about Mr. Tassone doing 

the best he could with what he had to work with, which was nothing, the 

prosecutor then proceeded to conclude his argument by injecting poison 

into defense counsel's upcoming argument: 

When it's allover, Mr. Tassone has the next time 
and listen to him carefully because he is going to 
try and make this creature look human this morning, 
this monster that killed and mutilated those 
beautiful bodies that you looked at but listen to 
him very carefully. 

The prosecutor's comments about defense counsel doing "the best 

he could" with what he had to work with were highly improper; such 

comments are designed to drive a wedge between the defendant and his 

• 
attorney in the jury's mind, implying that the defense attorney is only 

doing what he's paid to do and doesn't really believe in his client's 
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• innocence or human worth any more than the prosecutor does. See Cochran 

v. State, 280 So.2d 42 (Fla. 1st DCA 1973); Reed v. State, 333 So.2d 524 

(Fla. 1st DCA 1976); Simpson v. State, 352 So.2d 125 (Fla. 1st DCA 1977); 

Melton v. State, 402 So.2d 30 (Fla. 1st DCA 1981). By his final outrageous 

remark, Mr. Austin not only concluded his own emotional diatribe with 

a bang, but also tainted anything defense counsel might say in his 

client's behalf as an attempt "to make this creature look human." 

Cf. Houston v. Estelle, supra, at 377-78. 

Where the prosecutor's argument is so thoroughly prejudicial as 

to destroy the fundamental fairness of the proceeding, reversal on 

appeal is necessary even if no objection was made below. See Pait v. 

State, 112 So.2d 380, 385 (Fla. 1959); Peterson v. State, supra, at 

1233-35; Meade v. State~ 431 So.2d 1031, 1032 (Fla. 4th DCA 1983); Hance 

• v. Zant, supra. In the instant case defense counsel objected to only one 

of the prosecutor's remarks. See Peterson v. State, supra, at 1234; 

Darden v. Wainwright, supra, at 1033. This inexplicable faclt2l is not 

controlling. "[W]hen an improper remark to the jury can be said to be so 

prejudicial to the rights of an accused that neither rebuke nor retraction 

could eradicate its evil influence, then it may be considered as ground for 

reversal despite the absence of an objection below, or even in the presence 

21 
Should it become necessary, appellant reserves the right to raise issues 
relating to possible ineffective assistance of counsel by means of a 
motion pursuant to Fla.R.Cr.P. 3.850. See State v. Barber, 301 So.2d 7 
(Fla. 1974). While appellate counsel is not in a position to determine 
what, if any, specific instances of ineffectiveness could be raised 
[since the Office of the Public Defender for the Second Circuit is 
presently unable to handle collateral proceedings in capital cases], there 

• does not appear to be any conceivable tactical reason for defense counsel's 
failure to object to many of the prosecutor's more reprehensible remarks. 
See Agee v. Wyrick, 546 F.2d 1324 (8th Cir. 1976); Commonwealth v. Hubbard, 
372 A.2d 687, 698-700 (Pa. 1977); Commonwealth v. Barren, 417 A.2d 1156, 
1159-61 (Pa. Super. 1979); State v. Luna, 264 N.W.2d 485, 590-91 (S.D. 1978). 
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• of a rebuke by the trial judge." Pait v. State, supra, at 385; Peterson 

v. State, supra, at 1234; Meade v. State, supra, at 1032. This Court 

has noted "the difficulty, if not the impossibility, of eradicating� 

from the jury's mind the effect of improper argument." Bell v. State,� 

208 So.2d 474, 476 (Fla. 1st DCA 1968), citing Pait v. State, supra.� 

"If you throw a skunk into the jury box, you can't instruct the jury� 

not to smell ito" Dunn v. United States, 307 F.2d 883,886 (5th Cir. 1962);� 

United States v. Garza, 608 F.2d 659, 666 (5th Cir. 1979). In the instant� 

case, the prosecutor tossed enough skunks into the jury box for each� 

juror to have his own. [See Hance v. Zant, supra; Peterson v. State, supra;� 

Houston v. Estelle, supra, Kelly v. Stone, supra, with regard to the� 

cumulative effect of protracted prejudicial argument].� 

• 
The state will presumably argue - somehow - that Mr. Austin's tirade 

was "fair comment", on the theory that the crime was senseless and horrible. 

However, the fact that the crime itself would naturally arouse strong 

emotional reactions in the jurors is all the more reason for the prosecutor 

to try to exercise some restraint, rather than pouring gasoline on the 

fire as he did. See Hance v. Zant, supra, at 951 (prosecutor's "fervent 

appeal to the fears and emotions of an already aroused jury was error of 

a constitutional dimension"). Mr. Austin is no over-eager "rookie" 

prosecutor; he is the State Attorney for the Fourth Circuit, and he knows 

better, or should. His argument was consciously, powerfully, and even 

admittedly aimed at getting the jury to return a death recommendation 

based on their emotional reaction to the crime, and he succeeded in this 

purpose. Maybe the jury would have reached the same result after a fair 

• 
argument on behalf of the state, an untainted argument on behalf of 

appellant, and unimpassioned consideration of the aggravating and mitigating 
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