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the number of stab wounds inflicted upon the victim. 

In Harris v. Pulley, 692 F.2d 1189 (9th Cir. 1982), 

cert. denied, u.s. , 103 S.Ct. 1450, the court con­

sidered the issue of whether the California Supreme Court's 

failure to conduct a proportionality review rendered the 

defendant's death penalty sentence unconstitutional. 

The Harris court notes that the United State Supreme 

Court has approved proportionality review whether provided for 

by statute or case law. The court further states that the 

United States Supreme Court has reviewed cases to determine 

whether the penalty imposed was proportionate to "other sen­

tences imposed for similar crimes." Id. at 1196. The purpose 

of this proportionality review was to prevent the "arbitrary 

and capricious application" of the death penalty. 

The Harris court stated that although the California 

Supreme Court stated that it would review each death penalty 

sentence and determine whether the application of the penalty 

was proportionate to that of similar crimes, it did not do so 

in this case. Furthermore, the court had stated that they 

were "'fully prepared to afford whatever kind of proportionality 

review' is constitutionally mandated by the Supreme Court." 

Therefore, by the California Supreme Court's denying the defen­

dant a proportional review of his case as compared with other 

similar cases, the defendant's sentence was vacated and re­

manded. The Harris court stated that: 
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As the Supreme Court has explained, Furman 
did "not require that all sentencing discre­
tion be eliminated, but only that it be 'di­
rected and limited,' so that the death penal­
ty would be imposed in a more consistent and 
rational manner and so that there would be 
a 'meaningful basis for distinguishing the 
. . . cases in which it is imposed from . . . 
the many in which it is not.'" Lockett v. 
Ohio, 438 u.S. 586, 601, 98 S.Ct. 2954, 2963, 
57 L.Ed.2d 973 (1978), citing Gregg v. Georgia, 
428 u.S. at 188-89, 96 S.Ct. at 2932-33. 

As it stands presently, there is no proportionality 

review in Florida, ahtough the procedure and precedent was 

established in Dixon. See Proffitt v. Florida, supra. The 

refusal by this court to conduct an adequate proportionality 

review in the case subjudice resulted in Appellant receiving 

a sentence that is unreliable and wholly arbitrary and ca­

• pricious, failing to meet the safeguards required by the 

Eighth and Fourteenth Amendments to the United States Consti­

tution . 
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E. APPELLANT WAS DENIED EQUAL PROTECTION OF THE LAWS AT 
THE TRIAL COURT LEVEL IN THAT THE IDENTICAL CIRCUMSTANCES
 

RELATED BY APPELLANT'S TRIAL JUDGE TO SUPPORT AN AGGRAVATING
 
CIRCUMSTANCE OF "HEINOUS, ATROCIOUS OR CRUEL" TO THAT OF THE
 

APPELLANT	 IN DEMPS V. STATE, REACHED TOTALLY DIFFERENT AND
 
DIAMETRICAL RESULTS IN THE FLORIDA SUPREME COURT
 

Appellant alleged in Paragraph 24(B) that his rights 

to equal protection of the laws, as guaranteed by the Fourteenth 

Amendment of the United States Constitution were denied because 

the identical factual circumstances related by Appellant's trial 

judge to support an aggravating circumstance of "heinous, atrocious 

or cruel" to that of the Appellant in the case of Demps v. State 

reached totally different and diametrical results in the Florida 

Supreme Court. See Demps v. State, 395 So.2d 501 (Fla. 1981) 

(R-ll). 

The trial court found as an aggravating circumstance in 

Petitioner's case that the murder was especially "heinous, atrocious 

or cruel": 

"Defendant's senseless killing of his 
fellow inmate was extremely offensive 
and cruel and demonstrated total dis­
regard for the life and safety of his 
victim. It was especially cruel because 
the victim has been denied his right to 
live	 and his right to return to society, 
his family and friends after satisfying 
his societal debt for the crime for which 
he was imprisoned. The fact that he was 
an inmate makes his life no less precious 
than	 that of any other citizen in a free 
society. Furthermore, one confined to a 
penal institution has little or no oppor­
tunity to flee from or exercise the right 
of self-defense against homicidal assaults 
such	 as that seen here. It is the Court's 
opinion there are very strong aggravating 
circumstances under this condition." 
(Judge's sentencing order) 
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The first three sentences of this finding are prac­

tically verbatim to the finding the trial judge made as to 

presence of this aggravating circumstance in the murder of Alfred 

Sturgis while sentencing Bennie Demps to death, three months 

before the order in Petitioner's case was entered. (See 395 

So.2d at 505 n. 8). In Demps v. State, the Florida Supreme Court 

found that of the four aggravating circumstances the trial court 

found applicable to this case, two of these findings were erroneous. 

The trial court's basis for the finding of the aggravating circum­

stance concerning "heinous, atrocious or cruel" was as follows: 

"The crime for which the Defendant is 
to be sentenced was especially heinous, 
atrocious or cruel. 'Heinous' means 
extremely wicked or shockingly evil. 
'Atrocious' means outrageously wicked 
and vile. 'Cruel' means designed to 
inflict a high degree of pain, utter 
indifference to or enjoyment of the 
suffering of others; pitiless. 

Defendant Demps senseless killing of his 
fellow inmate was extremely offensive and 
cruel and demonstrated total disregard 
for the life and safety of victim Alfred 
Sturgis. It was especially cruel because 
the victim has been denied his right to 
live and his right to return to society, 
his family and friends after payment for 
the crime he committed which resulted in 
his imprisonment; and the fact that he was 
an inmate does not make his life any less 
precious than any citizen in a free society. 

It is the Court's opinion there are very 
strong aggravating circumstances under this 
condition." 
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In Petitioner's case, the Florida Supreme Court up­

held the trial court's finding of an aggravating circumstance 

worded in the exact same way in which the trial court in Demps 

based its finding of an aggravating circumstance. Yet the 

Florida Supreme Court found this finding of an aggravating 

circumstance in Demps to be erroneous. 

The Eighth and Fourteenth Amendments to the United 

States Constitution requires that laws should be applied in 

an equal manner, but in fact it is arbitrary and capricious 

that the reasons and facts to support a decision of law in 

one case when identical to the reasons and facts supporting 

the same conclusion of law in another case come to such 

different and diametrically opposed results. The Florida 

Supreme Court has given an unconstitutional construction to 

this aggravating circumstance as applied in Petitioner's case 

in violation of the Eighth and Fourteenth Amendments to the 

united States Constitution. 

In the landmark case of Yich Wo v. Hopkins, 118 u.S. 

356 6 s.ct. 1064, 30 L.Ed. 220 (1886), the United States 

Supreme Court set forth the basic foundations upon which our 

case law dealing with discrimination in the administration of 

a neutral law is dealt with. The Court stated that: 

"Though the law itself be fair on its 
face and impartial in appearance, yet, 
if it is applied and administered by 
public authority with an evil eye and 
an unequal hand, so as practically to 
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make unjust and illegal discrimination 
between persons in similar circumstances, 
material to their rights, the denial of 
equal justice is still within the pro­
hibition of the Constitution." 

Therefore, in Morgan v. State, 415 So.2d 6 (Fla. 1982), 

the Florida Supreme Court reached a result diametrically opposed 

to that reached in Demps, yet based upon the exact same wording 

used by both trial courts as a basis for the finding of an 

existing aggravating circumstance. 

At Appellant's trial, the trial judge had no inclination 

as to what decision the Florida Supreme Court would render in 

Demps v. State, supra, or in Morgan v. State, supra; however, after 

having the benefit of reviewing the decisions and evaluating to 

what extent he relied upon the trial judge's sentencing order in 

Demps, the trial judge should have the opportunity to review and 

determine whether Appellant was denied equal protection of the 

laws. Therefore, this argument has not been presented and argued 

at the trial court level, and the trial judge should have the 

opportunity to review his actions and determine if Appellant's 

sentence should be vacated based upon a denial of equal protection 

of the laws at the trial court level. 
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F.	 THE ELLEDGE RULE, AS FASHIONED BY THE FLORIDA SUPREME COURT, 
CANNOT CONSTITUTIONALLY PROHIBIT RESENTENCING UPON A FINDING 
THAT THE THIRD AGGRAVATING CIRCUMSTANCE IN THE CASE AT BAR 
HAS BEEN UNCONSTITUTIONALLY OR IMPROPERLY APPLIED TO APPELLANT 

Since the finding of the third aggravating circumstance 

is in violation of Appellant's constitutional right to equal pro­

tection of the laws, then the sentence of death must be vacated 

and new sentencing proceedings be instituted where an unconsti ­

tutional construction of this aggravating circumstance will not 

be considered. The foregoing action requires an examination of 

Florida's "Elledge rules." 

In Elledge v. State, 346 So.2d 998 (Fla. 1977), the 

Florida Supreme Court announced a pair of rules to govern its 

review of cases in which a death sentence is marred by the trial 

judge's improper consideration of nonstatutory or legally erron­

eous statutory aggravating circumstances. First, reversal is 

required in such cases, despite the presence of one or more valid 

statutory aggravating circumstances, if a mitigating circumstance 

was found. That is so, the court reasoned, because the Florida 

statute requires a weighing of valid aggravating circumstances 

against mitigating circumstances, and "regardless of the existence 

of other authorized aggravating factors we must guard against any 

unauthorized aggravating factor going to the equation which 

might tip the scales of the weighing process in favor of death." 

Id. at 1003. Second, reversal is not required if one or more 

valid aggravating circumstances have been found, "where there are 
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no mitigating circumstances. The absence of mitigating circum­

stances becomes important, because, so long as there are some 

statutory aggravating circumstances, there is no danger that 

nonstatutory circumstances have served to overcome the mitigating 

circumstances in the weighing process which is dictated by our 

statute." Id. at 1002-03 (emphasis in original). 

In Elledge, it did "not expressly appear from the 

specific findings of fact that the trial judge found the exis­

tence of mitigating circumstances. His written findings expressly 

negate the existence of certain mitigating circumstances." Id. 

at 1003. But because his sentencing order recited that, "'after 

weighing the aggravating and mitigating circumstances,'" he had 

reached the "'opinion that insufficient mitigating circumstances 

exist to outweigh the aggravating circumstances, '" ibid., the 

Florida Supreme Court concluded that he "implicitly found some 

mitigating circumstances to exist," ibid. (emphasis in original). 

In the case at bar, mitigating evidence was proffered 

by the Appellant during the sentencing proceedings. The trial 

court judge made, however, a finding that there were no mitigating 

circumstances present in this case. 

In Lewis v. State, 398 So.2d 432 (Fla. 1981), the trial 

judge found four statutory aggravating circumstances and no miti­

gating circumstances. Id. at 438. This Court found three of the 

four aggravating circumstances unsupported by the record and re­

manded it for the trial judge's reconsideration of sentencing as 
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to whether the one remaining aggravating circumstance justified 

the imposition of the death penalty. The distinguishing factor 

in the Lewis case was the fact that the jury recommended a life 

sentence as opposed to the judge's finding of no mitigating 

circumstances and the imposition of a death sentence; however, 

the foremost consideration in the present case is whether the 

judge would have imposed the death penalty if he had only consi­

dered the two permissible aggravating circumstances. Clearly, 

five members of the jury had found mitigating circumstances in 

Mr. Morgan's case since the jury recommendation was only 7-5 

in favor of the death penalty. 

Therefore, based upon the Lewis court's reasoning, 

this case should be remanded to the trial judge for the purpose 

of reconsideration of the sentence and to consider the remaining 

aggravating circumstances against the mitigating evidence proffered 

at the sentencing proceedings. 

The Florida Supreme Court, however, has reached an 

apparently contrary result in several other cases, without attempt­

ing to reconcile them with the Lewis decision. See Bolender v. 

State, So.2d (Fla. 1982); White v. State, 403 So.2d 331 

(Fla. 1981); Johnson v. State, 393 So.2d 1069 (Fla. 1980); Dobbert 

v. State, 375 So.2d 1060 (Fla. 1979). 

There are several reasons why the Elledge rules cannot 

constitutionally be considered and applied under these circumstances, 

despite the trial court's failure to find any mitigating circum­

stances. 
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First, if Lewis is regarded as having been implicitly 

overruled and not merely disregarded by the contrary decisions 

in the aforementioned decisions, then the Elledge rule requiring 

affirmance in the absence of a finding of mitigating circumstances 

plainly falls afoul of Lockett v. Ohio, supra. For Lewis is 

the only case in which the Florida Supreme Court has reversed 

a death sentence under Elledge because of the existence of non­

statutory mitigating circumstances. In Ford v. State, 374 So.2d 

496, 503 (Fla. 1979), the court expressly refused to reverse a 

death sentence despite "error in assessment of some of the statu­

tory aggravating factors," because "there being no mitigating 

factors present, death is presumed to be the appropriate penalty 

[under] Elledge . "It did so while simultaneiously acknow­

ledging the "testimony favorable to Appellant's character and 

prior behavior presented by the defense in mitigation during the 

sentencing trial." Ibid. Thus, with the exception of Lewis, 

it appears that this court has decided that nonstatutory miti­

gating factors which can (and, indeed, must) be considered by 

the advisory jury and sentencing judge are not "mitigating cir­

cumstances" within the Elledge rules. This precedent cannot be 

reconciled with Lockett, supra. 

Second, the announced "state-law premises", Zant v. 

Stephens, u.S. S.Ct., 72 L.Ed.2d 222, 226 

(1982), of the Elledge rules establish their unconstitutionality 

for a reason that appears a fortiori from Justice Stevens' recent 
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observations concerning a less glaring deficiency in North 

Carolina's capital sentencing procedures. Smith v. North 

Carolina, u.s. , 51 U.S.L.W. 3418 (U.S., Nov. 29, 

1982) (opinion of Justice Stevens on denial of certiorari). 

Elledge says that findings of nonstatutory or other improper 

aggravating circumstances may be disregarded if there are no 

mitigating circumstances and "there are some [valid] statutory 

aggravating circumstances, [because] there is no danger that 

nonstatutory circumstances have served to overcome the mitigating 

circumstances in the weighing process which is dictated by our 

statute." Elledge v. State, supra, 346 So.2d at 1003 (emphasis 

in original). This necessarily means that, in the absence of 

mitigating circumstances, the statutory "weighing process" con­

sists of weighing zero in mitigation against anything at all in 

aggravation; it does not matter what in aggravation, since the 

whole point of Elledge's reasoning is that the quantity and 

quality of aggravation is irrelevant "so long as there are some 

statutory aggravating circumstances," ibid., and nothing miti­

gating to weigh against them. But death may not be thus decreed 

by a process which asks merely whether aggravation outweighs 

mitigation, without asking also whether the amount and kind of 

aggravation justify a capital sentence. To do so would require 

death even though the aggravation is borderline in the determin­

ation of aggravating circumstances. Under this circumstance, it 

is not enough to establish that the defendant is any more deserving 
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of a death sentence than any other capital offender, and 

therefore not enough "to distinguish this case ... from the 

many cases in which [death] ... was not [inflicted] ,II Godfrey 

v. Georgia, supra, 446 u.s. at 433 -- because, in any situation 

to which Elledge's "weighing process ll applies, this indistin­

guishable borderline aggravation necessarily outweighs zero in 

mitigation. Such a weighing process misses the whole point, 

and violates the constitutional premise, of this Court's repeated 

insistence upon an individualized sentencing inquiry in capital 

cases "in order to ensure the reliability, under Eighth Amendment 

standards, of the determination that 'death is the appropriate 

punishment in a specific case. '" Lockett v. Ohio, supra, 438 

u.S. at 601, quoting Woodson v. North Carolina, 428 u.S. 280, 

305 (1976). Under Woodson and Lockett, the ultimate, indispen­

able constitutional inquiry must be the appropriateness of a 

death sentence for the defendant at bar, not some defective ab­

stract weighing process whereby the death penalty will always be 

imposed. 

Third, if the "weighing process" envisaged by the 

Florida statute is to escape the preceding objection, it must 

be because the sufficiency, and not merely the existence, of 

aggravating circumstances is to be considered, even where no 

mitigating factors are found. In Proffitt, this Court clearly 

assumed that that was the way in which the Florida statute worked, 

describing it (in its own words) as requiring that a death sentence 
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be based upon the two findings "' (a) [t]hat sufficient [statu­

tory] aggravating circumstances exist ... and (b) [t]hat there 

are insufficient [statutory] mitigating circumstances ... to 

outweigh the aggravating circumstances. '" Proffitt v. Florida, 

supra, 428 u.s. at 250 (bracketed material and elipses in 

original; emphasis added). 

Consequently, based upon the foregoing analysis, the 

Elledge rule, as fashioned by the Florida Supreme Court, cannot 

constitutionally prohibit resentencing upon a finding that the 

third aggravating circumstance in the case at bar has been un­

constitutionally or improperly applied to Appellant. Even in 

the absence of a finding by the trial court judge that there were 

no mitigating circumstances, it is constitutionally required that 

the sentence must determine whether the aggravating circumstances 

present are sufficient to warrant the death penalty. Application 

of the Elledge rule to the Appellant would deny him his rights to 

due process and equal protection of the laws, guaranteed under 

the Fourteenth Amendment to the united States Constitution and 

his right under the Eighth Amendment to the United States Consti­

tution, including his right to an individualized sentencing de­

termination. 

-39­



CONCLUSION 

The order of the lower court denying Appellant's 

motion to vacate judgment and sentence without a hearing must 

be reversed. 

Respectfully submitted, 
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