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Jones v. United States, 362 U.S.

S.Ct. L.Ed.2d 697
(1960), as we explalned in Henzel,
supra. But it remains applicable
in situations similar to the one
which we here face in which a cor-
porate officer seeks to suppress
illegally-seized corporate records
and claims standing essentially
simply because he is a corporate
officer. Neither Henzel nor
Mancusi v. DeForte, 392 U.S. 364,
86 S.Ct. 2120, 70 1. Ed.2d 1154
(1968) are contra. In both of
these cases there was a
demonstrated nexus between the area
searched and the work space of the
defendant. The nexus is absent
here."

508 F.2d at 1055-1056.

(Emphasis added).

The circumstances sub judice are identical to those

found in United States v. Britt, supra. Clearly petitioner,

in asserting that his standing evolved from his position as
a corporate officer, removed himself as a ''person
aggrieved'". Thus the trial court properly concluded no

standing existed.

In United States v. Bush, supra, a similar result

obtained. The court concluded that:

"The interest of a stockholder and
corporate officer in the property
of the corporation is not suffi-
cient to provide that stockholding
in his individual capacity, with-
standing. United States v. Britt,
508 F.2d 1052 (5th Cir. 1975). Al-
though it is clear that the defen-
dant 's standing is not controlled
by property interest, (cite omitted)
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. defendant Sanders has failed to
establish any interest in the

films. Nor was he charged with an
offense that includes, as an essen-
tial element of the offense
charged, possession of the seized
evidence at the time of the con-
tested search and seizure. (cites
omitted). There is nothing in the
record even remotely suggesting
that the search was directed at
Sanders, as distinguished from
corporate activity generally;
therefore, it cannot be said that
Sanders was the victim of the
search. (cites omitted). Finally,
despite Sanders protestations to
the contrary, his mere status as a
corporate officer is insufficient
to establish standing."”

582 F.2d at 1018-1019.

' Similarly, in United States v. Vicknair, the court

observed:

"To justify exclusion the of evi-
dence seized in December each de-
fendant must establish that he had
a reasonable expectation of pri-
vacy in a boat and the house in
November before we can conclude
that there was an unconstitutional
invasion of their privacy and ex-
tend that to infect the December
events. . ."

610 F.2d at 379.
The court following a detailed discussion of the rights

of individuals to assert an expectation of privacy

concluded:
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"We decline to hold that these in-
dividuals who had no direct autho-
rity from the corporate owner to
use its property and no reasonable
expectation of real privacy from
other individuals have some how
shown those efforts to maintain
privacy and the protected use of
the area necessary to give them an
expection reasonable in a constitu-
tional sense. We, therefore, con-
clude that none of the defendants
was personally aggrieved by the
illegal search of the '"Sky Top II'.
(cites omitted)."

610 F.2d at 381.

Petitioner was not a person aggrieved. Moreover he has
not shown any connection between the corporate records
seized and his own personal interest. As such he had no
standing in his motion to suppress to challenge the Fourth

Amendment proprieties of the State's subpoena duces tecum.

Petitioner in support of his position seeks comfort in

the Supreme Court's decision in State v. Tsarvaris, supra

and Mancusi v. DeForte, supra. As previously argued this

court's decision in State v. Tsavaris is distinguishable

both factually and legally. With regard to Mancusi v.

DeForte, supra Respondent would submit that the decision in

United States v. Britt, succinctly distinguishes that

circumstance from the facts in this case and in Britt.
Moreover a review of the Mancusi case reflects that United
States Supreme Court relied heavily on its earlier decision

in Jones v. United States, 362 U.S. 257 (1960). The

23



continuing vitality of Mancusi v. DeForte, is suspect in

light of the court's reliance on Jones, supra and later

decisions by the United States Supreme Court overruling

Jones, in United States v. Salvucci, 448 U.S. 82 (1980) and

Rawlings v. Kentucky, 448 U.S. 98 (1980). It is also

interesting to note that petitioner has made no claim that

his Fifth Amendment rights have been violated (which was

part of the attack in State v. Tsavaris, supra).

Terminally, respondent would argue that whether the
subpoena duces tecum was overbroad and/or relevant pursuant

to Imparato v. Spicola, 238 So.2d 503 (Fla. 2d DCA 1970) is

not at issue sub judice. The Third District Court's opinion

and the trial court's ruling as to standing solely addressed
the issue of standing and did not review the validity of the
subpoena duces tecum. As such to venture into an area which
has not been addressed by either the trial court or the
Third District Court of Appeal, requires this court to make
an assessment of the propriety of the sub poena duces tecum
in a vacuum. Since neither the Third District Court nor the
trial court entertained whether the scope of the subpoena

duces tecum complied with Fisher v. United States, 425 U.S.

391 (1976) this court should remand the cause to the trial
court for such a finding upon a determination that
petitioner had standing originally. Absent a finding that

petitioner had standing to challenge the motion to suppress,
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whether the subpoena was unreasonable and oppressive and in

violation of the Fourth Amendment United States Constitution

is not an issue at bar.

Based on the foregoing respondent would urge this court
to either deny petitioner relief as to his first point on
appeal or conclude that the jurisdiction of this court has

been improvidently granted in light of a total lack of

direct and express conflict.
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II

THE TRIAL COURT DID NOT ABUSE ITS
DISCRETION IN DENYING THE PETITION-
ER'S MOTION FOR SEVERANCE.

Petitioner asserts that the trial court abused its
discretion in failing to grant a severance pursuant to
Fla.R.Crim.P. 3.152. Specifically, he argues that a Motion
for Severance was necessary because 1) his co-defendant
sought to place the blame for the alleged crime on peti-
tioner; 2) the co-defendant testified in his own defense and
defendant did not testify; and 3) petitioner had no oppor-

tunity to rebut the co-defendant's final argument.

The Third District Court in Dean v. State, 437 So.2d at

492 observed that the evidence of guilt against Dean was so
overwhelming that the otherwise proper joinder with the co-
defendant Harmon pursuant to the rule had no real impact as
to the outcome of the case and therefore a severance of the
defendants was not required pursuant to Fla.R.Crim.P. 3.152

(b). The court acknowledged that:

", .the co-defendant's counsel

did assert the defendant Dean s
guilt in the co-defendant's opening
statement and closing argument to
the jury, but this added little or
nothing to the already powerful
case against the defendant Dean, a
case so strong that no real defense
was ever marshalled below against.
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As such, we are unwilling to upset
these convictions based on the
subject severance issue. Menendez
v. State, 368 So0.2d 1278 (Fla.
1979). . ."

Citing to this court's decision in Crum v. State, 398

So.2d 810 (Fla. 1981) and the Fourth District Court's

opinion in Thomas v. State, 297 So.2d 850 (Fla. 4th DCA

1974), Petitioner argues that the circumstances sub judice

when compared with Crum and Thomas demonstrate an abuse of
discretion by the trial court that cannot be tolerated.

Respondent would disagree.

For example in Crum v. State, supra, this court speak-

ing through Justice Alderman distinguished that case from
the Menendez case relied on by the Third District Court of
Appeals. Recognizing that the granting or denial of a

motion for severance is normally within the discretion of

the trial court, Justice Alderman concluded in Crum, supra

that by denying the motion, ''the trial court forced Preston
to stand trial before two accusers: the State and his co-

defendant. This case, then, is unlike Menendez v. State,

because Marvin not only accused Preston of the murder, but
also, during the trial, introduced evidence to prove his
accusations.' 398 So.2d at 811-812. Justice Alderman

further observed:

27



In Menendez, counsel for Menendez'
co-defendant, in his opening state-
ment, announced that he would prove
that Menendez, not the co-defen-
dant, committed the crime for which
they were charged. Menendez' coun-
sel promptly moved for a mistrial
and the severance. Both motions
were denied; however, the jury was
expressly instructed to base its
verdict solely on the evidence and
to disregard this statement. The
co-defendant offered no evidence to
support his accusations against
Menendez but in closing argument
stated that the evidence against
Menendez was overwhelming and that
'the opposite is true as to the co-
defendant.'" 368 So.2d at 1280.
Menendez was found guilty, and the
co-defendant was acquitted. We
review the record in that case to
determine if these two statements
so prejudiced Menendez that the
jury might have decided differently
had they not been made. We found
that this was '"mot a case in which
the conviction was based solely on
circumstantial evidence or
inconclusive evidence, or where
there (was) any possibility of
misidentification between two
perpetrators,' 368 So0.2d at 1281,
and we concluded that the trial
court's denial of the severance
motion was not an abuse of
discretion."

398 So0.2d at 812.

Similarly in the instant cause the facts and circum-

stances more closely resemble the decision rendered in

Menendez v. State, 368 So.2d 1278 (Fla. 1979) then those

facts as set forth by Justice Alderman in Crum v. State,
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In McCrae v. State, 416 So.2d 804 (Fla. 1982) this

court again had an occasion to revisit its decision in

Menendez v. State, supra and Crum v. State, supra. The

court observed:

". . .the object of the rule is not

to provide the defendant's with an
absolute rlghti upon request, to
separate trial's when they blame
each other for the crime. Rather,
the rule is designed to assure a
fair determination of each defen-
dant's guilt or innocense. This
fair determination may be achieved
when all the relevant evidence re-
garding the criminal offenses pre-
sented in such a manner that the
jury can distinguish the ev1dence
relating to each defendant's acts,
conduct, and statements, and can
then apply the law intelligently
and without confusing to determine
the individual defendant's guilt or
innocence. The rule allows the
trial court, in its discretion, to
grant severance when the jury could
be confused or if properly influ-
enced by evidence which applles to
only one of several defendant's...

416 So.2d at 806.

In further reviewing this area the court summarized the
general rules which have been established concerning whether
a severance should be granted. Specifically the court found
that the fact that a given defendant might have a better
chance of acquittal or a strategy advantage if tried
separately would not establish the right to a severance.

Moreover, hostility among defendants', or an attempt by one
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defendant to escape punishment by throwing the blame on a
co-defendant was insufficient as a basis to require
severance. Even where the defendants' engage in a swearing
match as to who did what, it was concluded that the jury
should resolve the conflicts and determine the true of the

matter. Petitioner sub judice fails into these categories.

In McCrae, supra, the court observed:

". . .the problem in Crum was not

simply that a co-defendant had an-
tagonistic defenses. The problem
was that one co-defendant induced
the other two believe that their
defenses would be completely con-
sistent and then, after jeopardy
attached, decided to change his
story, thereby prejudicing the pro-
per preparation of the case for
trial. The circumstances could
would have been different had their
been no prior statement or had
their been sufficient notice before
trial of the change in Marvin's
position.

We reiterate that hostility among
defendants or the desire of one de-
fendant to exculpate himself by
inculpating a co-defendant or in-
sufficient grounds, in and of them-
selves, to require separate trials.
In the instant case, the trial
judge correctly denied the motion
for severance.'

416 So.2d at 807.

See also, 0'Callaghan v. State, 429 So.2d 691 (Fla. 1983).
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Based on the foregoing respondent would submit that the

trial court did not abuse his discretion sub judice and

petitioner is not entitled to relief pursuant to second

point on appeal.
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III

THE THIRD DISTRICT COURT OF APPEAL
DID NOT MISTAKENLY APPLY THE HARM-
LESS ERROR DOCTRINE TO AN ALLEGED
VIOLATION OF FLORIDA RULE OF
CRIMINAL PROCEDURE 3.250.

Petitioner lastly argues that the trial court as well
as the Third District Court erred in not permitting
petitioner's counsel final closing argument after the
prosecutor stood up in open court and stated "I think I can
save the court some time. The evidence speaks for itself.

We rest."

In Menard v. State, 427 So.2d 399 (Fla. 4th DCA 1983),

cert. den. 434 So0.2d 888 (1983), the Fourth District in a
similarily circumstanced case resolved the claim exactly as

did the Third District Court. In Menard the court amused:

"Every now and again, in the tragic
world of criminal appeals, comes a
case that brings involuntary smile
to otherwise grim lips. This is
one of those, though it cannot be
expected to afford any amusement to
the defendant."

At the end of the initial final
argument Eresented by the defense,
the State's entire response was:

""The State of Florida is going to
rely on the evidence and testimony
before the court and juror's common
sense, and we will waive our argu-
ment.
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The defense, discomforted by this

’ tactic, pressed for the right to
conclude on the basis that the com-
ment relying on the evidence and
common sense' did not constitute a
waiver and actually was final argu-
ment. (Cite omitted). We disagree.
The remark did address the evidence
in particular nor any other testi-
mony. Nor did they dwell unneces-
sarily on the level of intelligent
consideration to be extended by the
jury. Moreover, unlike the dis-
course in Andrews, supra, the com-
ments were but a very few words and
in our opinion did not rise to the
level of final argument."

427 So.2d at 400.

Similarly the prosecution's waiver of final argument
providedd no reason for defense counsel's further argument

. to the jury. There was no error in the instant case.

33



CONCLUSION

Based on the foregoing arguments and authorities
presented, respondent would urge this court to either affirm

the Third District's decision in Dean v. State, supra, or

dismiss the petition finding that discretionary review has

been improvidently granted.
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