


VI. THE TRIAL COURT CORRECTLY DENIED
THE DEFENDANT'S REQUESTED MITIGATING
CIRCUMSTANCE INSTRUCTION DURING THE
PENALTY PHASE AND PROPERLY SENTENCED THE
DEFENDANT TO DEATH.

At the conclusion of the penaltyiphase of the trial, counsel for
Roman requested that the trial court instruct the jury as to the statutory
mitigating circumstance set forth in Florida Statutes Section 921.141(6)(b),
which states, "the capital felony was committed while the defendant was wnder
the influence of extreme mental or emotional disturbance." (R 1578) The
trial court denied the requested instruction and Roman contends this ruling
was in error (R 1580).

The State properly argued below that there had not been any tes-
timony presented that Roman was under the influence of extreme mental or
emotional disturbance and that all the testimony went to the issue of Roman's
capacity to appreciate the criminality of his conduct or to conform his con-
duct to the requirements of law and any substantial impairment thereof. The
State also pointed out that the testimony from the guilt phase of the trial
went to the issue of whether Roman knew right from wrong or the nature and
quality of his acts (R 1579).

The defense, in requesting the instruction, acknowledged the lack
of evidence presented on the issue, stating: '". . .I know the doctors were
equivocal on that, but we would request an instruction based on it, the alco-
holism, the other symptoms of some organic damage, based on that we would
request number 2.'" (R 1578)

The defense now seeks on appeal to transform Roman's history of
alcoholism into more than what it is and sets forth a former diagnosis of

schizophrenia, Roman's IQ and stays at a mental hospital as evidence that

Roman was under the influence of extreme mental or emotional distress at the
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time the brutal murder was committed. The instruction was never requested
on these grounds, however, but only on the grounds of alcoholism and organic
damage. These new grounds cammot be raised for the first time on appeal,
lest this Court be willing to conduct de novo penalty proceedings. Except in
cases of fundamental error, an appellate court will not consider an issue

wnless it was presented to the lower court Steinhorst v. State, 412 So.2d 332

(Fla. 1982); State v. Jones, 377 So.2d 1163 (Fla. 1979); State v. Barber,

301 So.2d 7 (Fla. 1974). Furthermore, in order for any argument to be cog-
nizable on appeal, it must be the specific contention asserted as legal

ground for the objection, exception or motion below Steinhorst, supra;

Haager v. State, 83 Fla. 41, 90 So. 812,813 (1922); Kelly v. State, 55 Fla.

51, 45 So. 990 (1908).

There is a tendency in cases such as this to seek out mental
aberration or emotional disturbance lest we be faced with the stark kreality
that one of our fellow human beings is capable of such savage and evil acts.
We will find no comfort in this case, however, because the record will not
support the contention that Roman was emotionally disturbed, either on
gromnds of alcoholism and organic damage or the new grounds advanced on appeal.

A review of section II of the statement of facts clearly shows
that most of those who saw Roman on the night of the murder did not even
believe him to be drunk. He was seen shortly after the time of the mumrder
returming from the area where the murder occurred and he did not appear drunk
(R 499;500;589A). While Roman's thinking may have been somewhat ''impaired"
as the trial court determined, it is also clear that on the night of the
murder, the trier of fact had every reason to believe that Roman was not a
man ravaged by the effects of alcohol, by either long term or short term usage.

Testimony also revealed that Roman's ''organic'' damage was more of the phy-
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sical variety than the mental. Clinical psychologist Dawn Bowers testified
that Roman suffered the same slight impairment that can be found in millions
of Americans who ingested alcohol over a ten year period (R 1315-1317).

| Roman's own expert witness in mitigation, Dr. Langee, admitted
that while Roman had been diagnosed as schizophrenic in 1968, the proper
diagnosis should have been chronic alcoholism rather than schizophrénia.
Roman was restored to competency long before the murder (R 1542-1543). Nor
can Dr. Carrera's testimony be overlooked that he could not rule out that
the symptomology displayed by Roman during his pretrial period of incompe-
tency was the result of malingering (R 1113). The day after the murder this
allegedly emotionally disturbed man was back at his roadside stand selling
items to the public (R 811;816). Despite his later admission that he had
seen the child at the time of the murder, he had the wherewithal when he
was seen returning from the scene of the murder to respond that he had not
seen the child (R 499;500;589A). No evidence was presented that Roman was
acting in an emotionally disturbed marmer the night of the murder. Physical
evidence points to the fact that the murder itself was an act of stealth to
conceal the sexual battery perpetrated upon the two year old -as she was
buried with her bottle and blanket (R 671;786;772). It was also Dr. Bamard's
opinion that Roman's intelligence quotient was simply in the lower end of
average intelligence (R 2067).

In the past, this Court has not found evidence of either heavy

drinking or marijuana smoking to be sufficiently compelling to cause mitiga-

tion of sentence. Hitchcock v. State, 413 So.2d 741 (Fla. 1982); Compare

Hargrave v. State, 366 So.2d 1 (Fla. 1978), cert. denied, 444 U.S. 919, 100

S.Ct. 175, 62 L.Ed.2d 714 (1979), and LeDuc v. State, 365 So.2d 149 (Fla.

1978), cert. denied, 444 U.S. 88, 100 S.Ct. 175, 62 L.Ed.2d 714 (1979), with
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Burch v. State, 343 So.2d 831 (Fla. 1977), and Jones v. State, 332 So.2d

615 (Fla. 1976). Nor has the fact that a defendant's mind wandered as a
result of past use of hallucinogenics (sucking on gas) been viewed as suf-

ficiently compelling. Hitchcock, supra.

Although consideration of all mitigating circumstances is

required by the United States Constitution, Lockett v. Ohio, 438 U.S. 586,

98 S.Ct. 2954, 57 L.Ed.2d 973 (1978), the decision of whether a particular
mitigating circumstance in sentencing is proven and the weight to be given

it rest with the judge and jury Lucas v. State, 376 So.2d 1149 (Fla. 1979).

The trial court here did not ignore medical testimony regarding Roman, rather
it found, and correctly so, that the testimony did not compel application of
the mitigating factor in sentencing.

In Smith v. State, 407 So.2d 894 (Fla. 198l), witnesses testified

to the appellant's abnormal appearance and behavior on the evening of the
shooting. A psychiatrist testified that the appellant knew right from wrong,
but suffered from a sociopathic personality resulting in defective judgment.
The appellant contended that such testimony proved that he was under extreme
mental or emotional disturbance at the time of the offense. This Court found
that the jury and the judge heard the testimony and apparently concluded that
the testimony should be given little or no weight in their decisions and that
it is within the province of the trier of fact to weigh the evidence presented.
407 So.2d at 902. In the case sub judice there was not even testimony as to
abnormal appearance or behavior on the evening of the murder apart from
Roman's sister's assertion that he was intoxicated. Similarly, mental or
emotional disturbance has not been proven in this case under Smith and for the
other most compelling reason, that no evidence on the issue was even presented.

But had it been presented, Roman would have fared no better due to an abundance
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of contradictory testimony. The testimony presented showed, at most, that
any psychological or emotional disorders of the defendant were simply per-
sonality disorders. Nothing has been presented which would have the effect of
requiring this Court to disturb the findings of the judge. No psychiatrist
reported extreme mental or emotional disturbance. Therefore the court did

err in declining to find these factors. See Scott v. State, 419 So.2d 1058,

1064 (Fla. 1982); Meeks v. State, 336 So.2d 1142 (Fla. 1976).

Further, the mere fact that evidence that Roman was of dull/
normal intelligence was presented does not mean, as Roman seems to suggest,
that the trial court was compelled to find this to be a mitigating factor.

Fitzpatrick v. State, 437 So.2d 1072 (Fla. 1983); Smith v. State, 407 So.2d

894 (Fla. 1981), cert. denied, 456 U.S. 984, 102 S.Ct. 2260, 82 L.Ed.2d 864

(1982); Ruffin v. State, 397 So.2d 277 (Fla. 1981).

Testimony in the case sub judice simply does not support the
giving of the requested instruction. Had the instruction been given, case
law would tend to show that such a mitigating circumstance would not have
been required to have been found in any event. The instruction, however,
was not required. Florida Standard Jury Instructions in Criminal Cases, in
its Note to Judge Following the Mitigating Circumstances Instruction instructs
the judge to "give only those mitigating circumstances for which evidence
has been presented." Fla. Std. Jury Instr. (Crim) Penalty Proceedings-
Capital Cases, Note to Judge.

Assuming, arguendo, that the defendant had presented at least
some evidence on the issue, the jury could still have considered the miti-
gating testimony even without the statutory mitigating instruction as the
trial court did not limit their consideration to the one mitigating factor

it  found, but advised the jury that they could also consider "any other
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aspect of the defendant's character or record, and any other circumstance of

the offense." (R 2474) At the penalty phase numerous witnesses testified in
Roman's defense and no limitations were placed on the kinds of matters about
which they were allowed to testify. There is no reason to believe the testi-
mony would have had a more forceful or differing effect on the jury had the
instruction been couched as a statutory mitigating one, as they were still
free under the instructions given to exercise leniency and spare Romaﬁ's
life. They chose not to do so. It has been recognized that statutory miti-
gating circumstances do not encompass every element of a defendant's character
or culpability in any event, however, when coupled with the jury's ability to
consider other elements in mitigation, a defendant is provided with every
opportunity to prove his entitlement to a sentence less than death Peek v.
State, 395 So.2d 492 (Fla. 1980).

The lower court in the penalty proceeding found that the State
had proven three aggravating circumstances beyond a reasonable doubt: (b)
the defendant was previously convicted of another capital felony or felony
involving the use or threat of violence to the person; (d) the capital
felony was committed while the defendant was engaged. . .in the commission
of rape (sexual battery). . .kidnapping and (h) the capital felony was espe-
cially heinous (wicked,evil), atrocious, or cruel (R 2492-2493). The court
found that Roman had proven the mitigating circumstance set forth in Florida
Statutes Section 921.141(6) (f) that the capacity of the defendant to appre-
ciate the criminality of his conduct or to conform his conduct to the require-
ment of the law was substantially impaired (R 1578-1579). Roman further
contends that the trial court employed an improper standard in weighing the
evidence of mitigating and aggravating circumstances.

In capital cases, it is this Court's responsibility to insure
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that the trial judge remains faithful to the dictates of Section 921.141,
Florida Statutes in the sentencing process. It is not the function of this
Court to cull through what has been listed as aggravating and mitigating cir-
cunstances in the trial court's order, determine which are proper for consi-
deration and which are not and then impose the proper sentence. In accordance
with the statute the culling process must be done by the trial court Mikenas v.
State, 367 So.2d 606 (Fla. 1979). It was so done in the case sub judice.

Section 921.141, Florida Statutes, requires the trial judge to
logically consider the relationship between aggravating circumstances listed
therein and mitigating circumstances and arrive at a sentence based upon
reason. A sentence camnot be based upon reason if it is based on non-existent
mitigating circumstances, toward which there has been presented no proof.

It is well-settled that a defendant may be competent to stand
trial, yet nevertheless receive the benefit of the mitigating factors involv-
ing diminished mental capacity. See Mines v. State, 390 So.2d 332,337 (Fla.
1980), cert. demied, 451 U.S. 916, 101 S.Ct. 1994, 68 L.Ed.2d 308 (1981).

Mines v. State, supra, has never been interpreted to require any more from a
trial judge than that he give due consideration and weight to these factors

in his sentence. Here the trial judge recognized the ''substantial impairment"
mitigating factor, but did not find the mitigating factor that the defendant
was under the "'influence of extreme mental or emotional disturbance' because
no evidence regarding such factor was presented and he found that the miti-
gating factor did not outweigh the aggravating factors. This is not a case in
which the jury recommended life based on evidence of mental incapacity and the
trial judge rejected the recommendation, nor is it a case in which the judge
failed entirely to take Roman's mental condition into account. The sentencing

order demonstrates the judge's consideration of these factors. This is a case
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in which Roman simply disagrees with the weight that the trial judge accorded
the mitigating evidence. Mere disagreement with the force to be given such

evidence is an insufficient basis for challenging a sentence. See Hargrave v.

State, 366 So.2d 1 (Fla. 1978), cert. denied, 444 U.S. 919, 100 S.Ct. 239, 62

L.Ed.2d 176 (1979). The trial judge was not unreasonable in failing to give
great weight to the mitigating factor of "'substantial impairment'' which he
did find to exist in spite of contradictory and conflicting evidence.

It was never shown in the instant case that Roman was mentally
ill at the time of the crime or that his alleged mental illness was a motiva-
ting factor in the commission of the crimes for which he was convicted. The
triél court did not ignore every aspect of the medical testimony regarding
Roman, rather, it found that the testimony simply did not compel application
of that mitigating factor in sentencing.

The case sub judice can clearly be distinguished from Mines v.
State, 390 So.2d 332 (Fla. 1980). In Mines unrefuted medical testimony

established that the appellant was a paranoid schizophrenic. Testimony in
the case sub judice refutes such a diagnosis (R 1542-1543;2057;1269;1272;
1291-1292;1019;1023-1024;1113) . The evidence in Mines further established

that the appellant had a substantial mental condition at the time of the -

offense.. No such evidence was presented in the case sub judice. Further
in Mines the court did not consider the mitigating circumstance of extreme
mental or emotional disturbance. In the case sub judice the trial court con-
sidered all evidence presented and determined that such mitigating factor was
not warranted.

In any event, evidence of mental or emotional distress does not
necessarily outweigh a heinous, atrocious or cruel crime Foster v. State, 369

So.2d 928 (Fla.), cert. denied, 444 U.S. 885, 100 S.Ct. 178, 62 L.Ed.2d 116

(1979).
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Growing up wasn't easy for Tasha Smith, as the tee shirt she was
buried alive in so prophetically exclaimed (R 794). It is now an impossibi-
lity, for she is dead. Hopefully, she plays in the promised land. 'Not even
death is the sickness unto death, the sickness unto death is despair."* We
who remain and must despairingly struggle with the awful events of this case
surely die a little ourselves, for the determinations to be made do not come
easily.

Emest Roman was found to be sane and by the weight of the evi-
dence, sober at the time of the commission of the crimes. There is over-
whelming evidence of his guilt. He alone had access to the child at the time
of the murder (R 564;1157). Laboratory tests confirmed that he had physical
contact with the child in the abandoned trailer (R 937;941;972;760-761). His
own blame-shifting statement revealed details of the crime that only one who
was present at the time of the crime would know--and no one was shown to be
present other than Roman (R 851-875). The man he accused of the crime was
cleared of any involvement (R 843;847). Roman claimed first that another was
responsible and then that he, himself, was not responsible for his acts (R
2091;855;868;875) .

It is all too easy to seek absolution by claiming we are not
responsible for our acts. Yet if we are not responsible, who is? The truly
insane are not, yet Roman was not found to fit into that category. We are
the captains of our own ships, and we steer them toward perilous or calm
waters. Those who decide in favor of a reverence for life do not chart a
course that leaves ruin in its wake. Those who have no reverence for the

lives of others camnot expect their own lives to be held in esteem. Those

%
Kierkegaard, S., Fear and Trembling and the Sickness Unto Death, 145,147
(1974) .
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who would take an imnocent life must expect the ultimate penalty to be exacted,

not for wvengeance sake, but because the ultimate act exacts the ultimate price.
It is not without great deliberation that the State asks that

the ultimate penalty be exacted from Ernest Lee Roman, for it has been proven

beyond a reasonable doubt that he has committed the ultimate acts of cruelty

and evil, with a mind not so troubled as to relieve him of responsibility for

his awful deeds.
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CONCLUSION
Based on the authorities and arguments presented in the brief
herein, The State respectfully requests this Honorable Court to affirm the

judgment and sentence of the lower court.
Respectfully submitted,
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