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PRELIMINARY STATEMENT 

The appellant, ERNEST LEE ROMAN, will be referred to in 

this brief as "Roman," "the appellant" or "the Defendant." 

Citations to the record on appeal will be designated by the 

letter "R." in parenthesis followed by the page in the record 

where the citation appears. (R. ). 
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STATEMENT OF FACTS 

At trial the state's evidence and testimony revealed 

the following facts: 

On the evening of March 13, 1981, there was a get 

together at a mobile home in Sumter County. (R. 489~ 537~ 554~ 

608). The mobile home belonged to Mildred Beaudoin, the sister 

of the Defendant, Ernest Roman. (R. 488-489). For 

approximately two to three months Roman had been living in a 

travel trailer parked behind the Beaudoin mobile home. Arthur 

Reese, a state witness who was forcibly brought to Sumter County 

from Arizona in order to testify against Roman, had been residing 

with Roman for approximately two to three weeks before the murder 

occurred. (R. 2235-2236). 

Several people came and left the Beaudoin mobile home 

between the hours of approximately 9:30 p.m. March 13, and 2:00 

a.m. March 14~ namely, Mildred Beaudoin, the owner~ Ray Beaudoin, 

the Defendant's nephew~ Kellene Smith, the mother of the two year 

old victim, Tasha Marie Smith~ Chip Mogg, Kellene Smith's 

boyfriend~ Reese~ Roman and several others who did not 

testify. Wanda Lee Pritchard, who testified that she had known 

Roman for about five years, visited the Beaudoin residence 

earlier in the evening. (R. 1330). When Smith and Mogg arrived at 

the Beaudoin residence between approximately 9:30 and 11:00 p.m., 

they left the victim asleep in the back seat of Mogg's Volkswagen 

automobile when they entered the Beaudoin residence. (R. 489~ 

537~ 554~ 608). 
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Smith testified that she went to the car to check on 

her daughter at about midnight and she was still asleep. CR. 

493). Shortly thereafter, Mogg drove Ray Beaudoin to work at a 

nearby truck stop where Ray Beaudoin checked into work at 

approximately 12:12. CR. 559). Beaudoin testified that the 

victim slept in the back of the car during the short journey. 

CR. 558). Mogg testified that he did not see Roman at anytime 

between 10:00 p.m. and 12:30 a.m., when he and Smith left the 

trailer, but Reese testified that Roman entered the trailer 

shortly after Mogg returned. CR. 551; 609). Smith and Mogg left the 

trailer approximately 5 to 20 minutes after Mogg returned. (R. 

492; 539). Smith does not mention whether Roman was present 

after Mogg returned, and Reese does not clearly indicate whether 

Roman left before Smith and Mogg. 

When Smith and Mogg left the trailer in Mogg's 

Volkswagen, they did not check the back seat for the baby. The 

Volkswagen ran out of gas sometime after leaving the Beaudoin 

trailer. Smith testified that they had driven only a few blocks, 

but Mogg testified that they had driven approximately four 

miles before they ran out of gas. CR. 496; 544). Upon running 

out of gas they discovered that the victim was not in the 

backseat and was missing. CR. 496; 540). Smith, who had been 

drinking that night, stated that she and Mogg returned to the 

Beaudoin residence within five minutes of running out of gas. 

(R. 510; 513). Mogg, who had also been drinking, testified that 

he and Smith did not return to the Beaudoin residence until 

approximately 1:30 to 1:45 a.m., approximately an hour to an hour 
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and one-half after leaving the Beaudoin residence. (R. 513; 

544-545; 561). 

When Smith and Mogg returned to the Beaudoin trailer 

they searched for the baby for approximately two hours without 

success before notifying the police that the baby was missing. 

(R. 530). The baby's body was discovered in a shallow grave at 

approximately 3:00-3:30 p.m. on March 14. (R. 790). The 

gravesite was located approximately 37 feet from an abandoned 

trailer. (R. 780). The abandoned trailer was approximately 300 

yards from the Beaudoin trailer. (R. 754). The gravesite was 

partially covered by a plastic refrigerator pan and a metal 

refrigerator ice making unit. (R. 780-781). The victim, who 

was wrapped in a pink bedspread, was wearing only a T-shirt 

(R. 786). The victim's bottle was also recovered from the 

grave. (R. 786). Her left shoe was recovered from underneath a 

bed in the abandoned trailer. (R. 772). The right shoe was 

found under the residence occupied by Reese and Roman. 

The state's experts testified that they found two pubic 

hairs and a scalp hair on the pink bedspread that were consistent 

with the pubic hairs and scalp hair of Roman. (R. 937; 941). A 

state expert further testified that fibers from clothes owned by 

Roman were present on the victim's T-shirt. (R. 972). In 

addition Roman's clothing contained fibers which came from the 

mattress cover and innerspring cover of a bed located in the 

abandoned trailer. (R. 760-761). 

Dr. James Wilson, who performed the autopsy on the 

victim, testified that he found tears in the baby's hymen 

consistent with the insertion of a finger or similar sized object 
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into her vagina. (R. 714-718). The pathologist found dirt in 

the victim's nose, mouth, stomach and lungs. He further found 

that the victim's fingernails were caked with dirt and were 

shredded. He concluded that the cause of death was suffocation, 

probably from breathing sand. (R. 729-730). 

On March 14, Roman gave a recorded statement to the 

police wherein he accused Reese of committing the murder. Roman 

admitted that he accompanied Reese to the abandoned trailer and 

carried the baby a short distance, but he denied participating in 

any sexual molestation of the victim. Roman alleges that he 

encouraged Reese to get out of there, but that Reese put the 

child in the grave. Roman admi tted that he threw the 

refrigerator pan on top of the grave as he and Reese were 

leaving. (R. 853-876). Additional facts relevant to this 

court's analysis of the March 14, 1983, statement are more 

specifically detailed in the argument following Issue I in this 

brief. 

The state elicited testimony from several witnesses as 

to whether Roman had been drinking on the night of the murder. 

Smith testified that she saw Roman at approximately 11:20 p.m. on 

March 13, but that he stayed in the Beaudoin trailer only a few 

minutes. CR. 492). Although she did not see him drinking, he 

left with a bottle of wine. (R. 530). Mogg saw Roman at the 

Beaudoin residence at approximately 6:30 p.m. on March 13, but 

does not recall seeing Roman at anytime between 10:00 p.m. and 

approximately 12:30 a.m., when he and Smith left the trailer. 

CR. 551). Mogg testified that he really didn't notice if Roman 
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the instant case and that Roman had remained so for over one 

year. (R. 2498). The trial court also cited several lay 

witnesses who testified in the guilt phase that at the time of 

the offenses: 

" the Defendant was sober, knowing 
the difference between right and wrong." 
(R. 2498). 

Roman submits that the trial court erred by denying his 

requested instruction on the mitigating circumstance of "extreme 

mental disturbance," pursuant to Section 92l.l4l(6)(b). In 

addition, the record suggests that the trial court employed the 

improper standard in weighing the evidence of mitigating and 

aggravating circumstances. Accordingly, imposition of the death 

penalty was erroneous. 

In addition to the psychological testimony introduced 

by both sides during the guilt phase (see Statement of Facts, 

supra), the court and jury during sentencing considered the 

testimony of psychiatrists Langee (R. 1531) and Barnard. (R. 

1552). Dr. Langee traced Roman's long history of mental illness, 

alcoholism and psychiatric hospitalizations dating back to 1959. 

(R. 1534). In 1968, Roman was declared incompetent and 

diagnosed as suffering from schizophrenia, paranoid type. (R. 

1534). He also testified that Roman was in the borderline range 

of mental retardation and suffered from memory impairment. (R. 

1535). Dr. Barnard testified that Roman had been hospitalized at 

the State Mental Hospital in Chattahoochee for four or five 

times, and that he had been hospitalized for alcohol 

detoxification ten to fifteen times. (R. 1554). There was also 

evidence that Roman had for a long time been treated with 
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psychotropic medications. (R. 1535; 1555). 

This court has had a number of occasions to consider 

the applicability of the mitigating circumstances in Sections 

92l.l4l(6)(b) and (f) in death penalty cases. The court has 

recognized in those cases the close interrelation between 

"extreme mental disturbance" and "impaired capacity to the 

criminality of one's conduct." It has also been careful to note 

that proof of these mitigating factors is not tantamount to a 

finding of not guilty by reason of insanity. 

As early as 1976, the Florida Supreme Court recognized 

that although a Defendant might properly be found guilty of 

murder where insanity was the defense, it was still necessary for 

the trial court to consider all psychological factors during 

sentencing. In Jones ~ State, 332 So.2d 615 (Fla. 1976), the 

court found that the evidence was sufficient to convict under the 

M'Naghton Rule, despite Jones' claim of insanity. In regard to 

sentencing, however, the court noted that Jones suffered from 

paranoid psychosis, and it stated that his emotional condition 

should have been considered. The court remanded the case for 

imposition of a mandatory life sentence. 

Interestingly, the state in Jones relied on the same 

three aggravating circumstances that the trial judge found were 

proven against Roman in the instant case. Id. at 617. Also 

similar to Roman, Jones introduced in the way of mitigation 

evidence that he was suffering from "a chronic paranoid 

schizophrenic illness associated with alcohol addition." Id. 

In Ka!!!Ei!. ~ State, 371 So.2d 1007 (Fla. 1979), the 
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Defendant was convicted of the first degree murder of his ex-

wife. There was testimony that Kampff was suffering from an 

obsession, and that he had an extreme and chronic problem with 

alcoholism. The trial court imposed the death penalty finding 

that no mitigating factors existed. 

The Florida Supreme Court reversed the death penalty 

and remanded the case for imposition of a mandatory life 

sentence. Speaking to the issue of the mental condition of the 

Defendant for purposes of sentencing, the court ruled: 

On review of the record we conclude 
that there was evidence which could 
and should have been considered, tending 
to establish the following two mitigating 
circumstances: 

(a) The defendant has no significant 
history of prior criminal activity. 
(b) The capital felony was committed 
while the defendant was under the 
influence of extreme mental or emotional 
disturbance. Id. at 1010. 
(citations omitted). 

Certainly if the mitigating circumstance of "extreme mental 

disturbance" "could have and should have been considered" in 

Kampff, the judge and jury in Roman's case should have also been 

specifically instructed to consider it. 

Mines ~ State, 390 So.2d 332 (Fla. 1980) is perhaps 

the leading case on this issue. It involved a factual situation 

qui te similar to the case at bar. Mines was arrested for first 

degree murder and was indicted for that offense on December 2, 

1975. On April 30, 1976, he was found incompetent to stand trial 

and committed to the state hospital. Psychiatrists diagnosed 

Mines as being schizophrenic, chronic paranoid type. He was 

subsequently found competent to stand trial in December of 1976. 
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At trial, Mines raised insanity at the time of the 

offense as a defense. He was found guilty as charged and the 

Supreme Court upheld that conviction. The court, however, 

reversed the death penalty imposed by the trial court. The 

Supreme Court noted the long standing mental illness of the 

Defendant -- a condition severe enough to initially cause the trial 

jUdge to find Mines incompetent to stand trial. Addressing the 

mitigating circumstances at issue, the court stated: 

Under the provisions of Section 
921.141(6), Florida Statutes, 
(1975), there are two mitigating 
circumstances relating to a defen­
dant's mental condition which should 
be considered before the imposition 
of a death sentence: "(b) The capital 
felony was committed while the defen­
dant was under the influence of extreme 
mental or emotional disturbance"; and 
"(f) The capacity of the defendant to 
appreciate the criminality of his con­
duct or to conform his conduct to the 
requirements of law was substantially 
impaired." From the record it is clear 
that the trial court properly concluded 
that the appellant was sane, and the 
defense of not guilty by reason of in­
sanity was inappropriate. The finding 
of sanity, however, does not eliminate 
consideration of the statutory mitigating 
factors concerning mental condition. The 
evidence clearly establishes that appellant 
had a substantial mental condition at the 
time-of the offense. Id. at 337. --­
(emphasis added). 

The court remanded Mines' case to the trial court for re­

sentencing. The court stressed the interplay between Sections 

92l.141(6)(b) and (f) in its holding: 

The trial court erred in not con­
sidering the mitigating circumstances 
of extreme mental or emotional dis­
turbance under Section 921.141(6)(b) 
and the substania1 impairment of the 
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capacity of the defendant to appreciate 
the criminality of his conduct under 
Section 921.141(6)(f). These cir­
cumstances may not be controlling, but 
they were present in this cause and 
should have been considered. Id. 

Roman's situation is virtually identical to that in 

Mines. He had a long history of chronic mental illness and 

psychiatric hospitilizations. And he was initially declared 

incompetent to stand trial, requiring his hospitalization for 

more than one year. Mines teaches that where evidence relevant 

to a defendant's mental condition is presented, the jury must be 

instructed and the judge must consider the mitigating 

circumstances contained in Sections 921.141(6)(b) and (f). 

The Supreme Court recently reiterated the Mines 

rationale in Ferguson v. State, 417 So.2d 631 (Fla. 1982) and 

Ferguson ~ State, 417 So.2d 639 (Fla. 1982). These two 

decisions involved the same defendant who was tried separately 

for unrelated murders. At both trials, Ferguson raised insanity 

at the time of the offense as a defense. In both instances, the 

trial judge found the Defendant competent to stand trial. And in 

both instances, Ferguson was found guilty as charged by the jury 

and sentenced to death. The Supreme Court found that the 

evidence in each trial was sufficient to support the jury's 

verdict and determination of sanity. 

The court ruled, however, that the trial court had 

erred during the sentencing phase, and it vacated the death 

sentence in each case and remanded it for further proceedings. 

The sentencing phase testimony and the trial court's findings of 

fact indicated the presence of severe mental problems in 
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Ferguson. He was diagnosed in the past as suffering from "basic 

paranoia schizophrenia psychotic process; Ganser syndrome; 

malingering and a behavior commonly referred to as sociopathic." 

Ferguson y:.. State, 417 So.2d 631, 637. He also had been 

previously committed to the state mental hospital. Id. It is 

not clear from either opinion how the jury was instructed during 

the penalty phase as to possible mitigating circumstances. 

However, in both trials, the lower court rejected the existence 

of the "mental condition" mitigating factors set forth in Section 

9 21.141 ( 6 )( b ) and ( f ) • The trial court findings of fact 

indicated that these were rejected because: 

There is nothing that would indicate 
that this defendant did not recognize 
the criminality of his conduct at the 
time of the commission of the subject 
offenses. The evidence requires the 
finding that this defendant was sane at 
the time of the commission of the-Instant 
Offense-consistent with the-Standards 
of the M'Naghton Rule •••• Id. at 637-638. 
(emphasis added). -­

The Supreme Court, in vacating the death penalty, ruled 

that the trial judge had "misconceived the standard to be applied 

in assessing" the factors in Sections 921.141(6)(b) and (f). Id. 

at 638. Although the trial judge discussed Ferguson's ability to 

"recognize the criminality of his conduct" (Section 

921.141(6)(f)), his findings rejected that factor based on his 

finding that the Defendant was legally sane. 

Roman's case is again factually similar to the Ferguson 

decisions. The jUdge in Roman was confronted with a trial 

record replete with evidence of Roman's mental illness. Yet he 

refused to instruct the jury of the possible mitigating 
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circumstance contained in Section 92l.l4l(6)(b). And he failed 

to consider that same factor in his findings of fact. 

Moreover, in his discussion of the mitigating factor 

contained in Section 92l.l4l(6)(f), the trial jUdge shows the 

same confusion that bothered the court in Ferguson. Although he 

considered Roman's ability to "recognize the criminality of his 

conduct," his findings are mixed with expressions more akin to 

the M'Naghton Rule. For instance, the trial judge noted and 

considered the lay testimony of seven state witnesses who 

testified that at the time of the offenses, Roman: 

" ••• was sober, knowing the difference 
between right and wrong." (R. 2498). 
(emphasis added). 

The strong indication from this is that Judge Booth impermissibly 

mixed the M'Naghton Rule with the standard for consideration of 

mitigating circumstances. For this reason alone the death 

sentence should be vacated. 

Of perhaps greater concern is the trial court's refusal 

to instruct the jury during sentencing of the mitigating factor 

in Section 92l.l4l(6)(b). The magnitude of this error must not 

be overlooked. Under our statutory scheme in capital cases, the 

judge and jury must engage in a balancing test to determine 

whether death is appropriate. It is abundantly clear that the 

jury should have been instructed as to both Section 921.141(6)(b) 

and (f) in the case at bar. Ferguson v. State, supra; Mines ~ 

State, supra. By refusing to specifically instruct the jury that 

they could consider the "extreme mental condition" mitigating 

factor in Section 921.141(6)(b), the trial judge impermissibly 

tipped the scales in favor of death. If the jury had been told 
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that they could find two statutory mitigating factors instead of 

just one, the recommendation might well have gone the other way. 

(R. 1512).2 

In summary, the lower court erred by failing to 

specifically instruct the jury during the penalty phase about the 

mitigating factor in Section 92l.l4l(6)(b). The lower court 

magnified that error when it refused to consider that same factor 

in its findings of fact. Finally, Roman's death sentence must be 

vacated since it appears from the record that the trial court 

likely employed an improper standard in considering and weighing 

the mitigating factors. 

2The lower court's ruling is especially curious in 
light of Lockett v. Ohio, 438 U.S. 586 (1978). If the jury is 
allowed to consider any factor in mitigation of death, it would 
certainly seem they should be able to consider the specific 
statutory mitigating factors. 
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CONCLUSION 

Based upon all of the foregoing arguments, the 

appellant respectfully urges this Court to reverse the judgment 

and sentence of the lower court. If the Court finds that Roman's 

confession was improperly admitted into evidence, this case 

should be remanded for a new trial with instructions that the 

statements be suppressed. Likewise, if this Court finds error on 

any of Issues II through V, this case should be remanded for a 

new trial. As to Issue VI, this Court should either vacate the 

sentence of death and impose a mandatory life sentencing or 

remand the case to the trial court for a new sentencing 

proceeding. 
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