


ISSUE IV

THE TRIAL COURT DID NOT ERR IN
REFUSING TO INSTRUCT THE JURY ON
SECTION 921.141(6) (b) and (£f)
MITIGATING CIRCUMSTANCES.

Appellant contends that the trial court erred in
refusing to instruct the jury, during the penalty phase of
Appellant's trial, on the mitigating circumstances of Section
921.141(6) (b), Florida Statutes (1983) ['the capital felony
was committed while the defendant was under the influence of
extreme mental or emotional disturbance.''] and Section 921.
141(6) (£), Florida Statutes (1983) ['the capacity of the
Deféndant to appreciate the criminality of his conduct or to
conform his conduct to the requirements of law was substantially
impaired."] (AB 36-38). Appellee submits that there was
insufficient evidence presented to support either of these
mitigating circumstances and that Appellant's challenge to
the trial court's refusal to instruct the jury as to Section
921.141(6) (b), Florida Statutes (1983), is not preserved for
appellate review.

During the charge conference, defense counsel requested
the trial court to instruct the jury on the mitigating ¢ircumstance
of the capacity of the defendant to appreciate the criminality
of his conduct or to conform his conduct to the requirements of
law was substantially impaired, Section 921.141(6)(f), Florida
Statutes (1983) (R 1092). However, there was no request for an

instruction under Section 921.141(6){(b) (R 1092). The trial
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judge merely offered that that mitigating circumstance did
not apply (R 1092-1093). [The trial judge did fmstvuct the
jury that they may consider any aspect of the Defendant's
character or record and any other circumstance of the offense
(R 1093, 1109-1110).] Appellee submits that Appellant has
failed to preserve ‘for appellate review the issue of the
trial court's refusal to instruct the jury as to Section 921.
141(6) (b), Florida Statutes (1983). 1In Steinhorst v. State,
412 So.2d 332 (Fla. 1982), this Court stated:

Except in cases of fundamental error, an
appellate court will not consider an issue
unless it was presented to the lower court....
Furthermore, in order for an argument to

be cognizable on appeal, it must be the
specific contention asserted as legal

ground for the objection, exception, or
motion below....

412 So.2d at 338 (citations omitted). In Lucas v. State, 376

So.2d 1149 (Fla. 1979), this Court stated:

The record shows that while defense counsel
brought the state's non-compliance to the
attention of the court, he did not interpose
an objection; but rather, he deferred to

the trial court's statement of the applicable
law. This Court will not indulge in the
presumption that the trial judge would have
made an erroneous ruling had an objection
been made and authorities cited contrary

to his understariding of the law.

376 So.2d at 1152. See also Florida Rule of Criminal Procedure

3.390(d). Appellant never requested an instruction as to
Section 921.141(6) (b), Florida Statutes (1983), nor did he ever
object to the trial court not giving it. Thus, this issue

is not cognizable on appeal.
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In any event, Appellee would submit that the evidence
presented as to Appellant's alcohol-related problems was
insufficient to support a jury instruction as to either
Section 921.141(6) (b) or (f), which focus on the Defendant's
state of mind at the time of the offense. The trial judge
is required to give instructions on only ''those mitigating
circumstances for which evidence has been presented.'" Fla.
Std. Jury Instr. (Crim., 1981 ed.), page 80. This is consistent
with constitutional principles that jury instructions are

given only where the evidence supports them. See Sansone.v. United

States, 380 U.S. 343, 349-350 (1965). See also Fla.R.Crim.P.
3.510. Although there was some testimony sub judiee that
Appellant might have had some beer around the time of the
crime (R 837-838), this testimony was affectively neégated
by Appellant's own admission that "I was not drunk that
night." (R 1066).

In Hall v. State, 403 So.2d 1321 (Fla. 1981), the

Defendant himself testified that he had been smoking pot,

taking ''pills," and drinking beer and brandy prior to the
murder. The Defendant stated that this testimony showed
the mitigating factors of diminished capacity to appreciate
the criminality of his conduct and influence of extreme
emotional disturbance. This Court stated:

Hall, however, never argued those mitigating

factors to the trial court. Even if he had,

the trial court could have reasonably found

that this testimony did not establish those
mitigating factors.
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403 So.2d at 1325 (emphasis added). See also, Stone v. State,

378 So.2d 765, 773 (Fla. 1979), cert. denied, 449 U.S. 986

(1980); Buford v. State, 403 So.2d 943, 953 (Fla. 1981), cert.

denied, 454 U.S. 1164 (1982); and Simmons v. State, 419 So.2d
316, 319 (Fla. 1982). Here, the only evidence that Appellant

consumed any beer on the night of the murder was the testimony

of a defense investigator who stated that three weeks after
the murder Carlton Harrison told him that he and Appellant
drank a six pack of beer between 9:30 p.m. and midaight (R 837),
and that Appellant '"had been drinking' before that (R 838).
However, during the trial, under oath, Carlton Harrison testified
that he did not share any beer with Appellant that night, but
that immediately after Appellant bought the beer, Appellant left
in his boat (R 410, 424, 426). Harrison also testifed that
Appellant had not been drinking prior to the time that Harrison
saw him (R 408-409, 411, 419). Moreover, Appellant admitted
that he was not drunk that night (R 1066).

The trial court limited the jury's consideration-of
the statutory aggravating circumstances to the one statutory
aggravating circumstance which has been established by the
evidence, i.e., that the capital felony was especially heinous,
atrocious or cruel. See Section 921.141(5)(h), Florida Statutes
(1983). The trial court did not limit the jury's consideration

of mitigating circumstances. The trial court instructed the

jury:
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Among the mitigating circumstances you may

consider established by the evidence are

those aspects of the Defendant's character

or record or any other circumstances of

the offense.

(R 1109-1110). Further, the trial court instructed the jury
to base the advisory recommendation on all of the evidence
presented at both the guilt and penalty phases of the trial
(R 1109). The trial court also instructed the jury:

If an aggravating circumstance is established,

you should consider all of the evidence tending

to establish one or more mitigating circumstances

and give that evidence such weight as you feel

it should receive in reaching your conclusion

as to the sentence that should be imposed.

(R 1110).

It is evident from the foregoing that the evidence
does not support the existence of the mitigating factors in
Section 921.141(6) (b) and (f). Furthermore, a specific
instruction as to statutory aggravating or statutory mitigating
circumstances that are unsupported by the evidence would enly
serve to confuse the jury. Moreover, the trial judge specifically
considered all mitigating circumstances prior to imposing sentence
and found that none were established by the evidence (R 99-102).
See also Issue V, infra.

Therefore, the trial court did not err in refusing to

instruct the jury on Section 921.141(6) (b) and (f) mitigating

circumstances.
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ISSUE V

THE TRIAL COURT DID NOT ERR IN IMPOSING
THE SENTENCE OF DEATH UPON APPELLANT.

A. The trial court properly found that the homicide

was especially heinous, atrocious or cruel.

Appellant contends that the evidence is insufficient
to support the existence of the aggravating circumstance that
the capital offense was especially heinous, atrocious or cruel
(AB 39-42). Section 921.141(5)(h), Florida Statutes (1983).

This Court in State v. Dixon, 283 So.2d 1 (Fla. 1973),

cert. denied, 416 U.S. 943 (1974), explained the language in
Section 921.141(5) (h):

[H]einous means extremely wicked or shockingly
evil; ... Atrocious means outrageously wicked
and vile; and... cruel means designed to inflict
a high degree of pain with little indifference to,
or even enjoyment of, the sufferring of others.

283 So.2d at 9.
What is intended to be within the circumstances are:

[T]hose capital crimes where the actual commission
of the capital felony was accompanied by such
additional acts as to set the crime apart from the
norm of capital felonies--the consciousless or
pitiless crime which is unnecessarily torturous

to the victim.

283 So.2d at 9.
In the present case, the trial court found:

The evidence confirms that Gladys Ross was the
vietim of a vicious, barbaric and savage murder
by the Defendant. After the Defendant arrived
at the Ross houseboat at Lake Talquin on the
night in question, wet and cold after not
having been picked up by Gladys Ross after an
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. evening of catfishing, he and the victim
engaged in an argument during which he
formed the intent to bring her life to an
end. The testimony of the Medical Examiner
revealed multiple lacerations and contusions
about the head and face, inflicted by fists
and feet, with mortal blows administered by
a blunt instrument, most probably a hammer.
Some of the blows inflicted were consistent
with Defendant's self professed prowess
as a boxer, a fact apparently unknown to
the prosecution until the Defendant took
the stand during the sentencing phase
contrary to his attorney's advice. The
puncture hammer blows fractured and depressed
the skull into the brain thereby allowing
air into the cranial cavity and therefrom
to the heart causing death by cardiac arrest.
The nature and description of the wounds by
the Medical Examiner support that the victim
tried to defend herself for some period of
time as evidenced by lacerations to the back
of the left forearm, approximately 50 hairs
with microscopic characteristics identical
to the Defendant's head hair found clasped in
her right hand and flesh with blood type of

‘ the Defendant found under her fingernails.
The documentation of diverse locations of
blood pools and splatters around and about the
grisly scene corroborate that the Defendant
did not effect instantaneous death of the
victim and that she endured torturous
knowledge of her impending death with
excruciating pain. The jury was instructed
on this factor.

The court makes special note of that portion
of the evidence presented by the Medical
Examiner disclosing that not all ravaging of
the victim took place before death. Prior

to the sentencing proceeding, the Court
forbade the prosecution to present evidence
thereon or argument directed to post-death
violations to the body of Gladys Ross so that
such would not be considered as an aggravating
factor by the jury during the penalty delib-
erations. Likewise, the Court excludes that
evidence from consideration herein.

(R 97-98).
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Findings of a trial court are factual matters which
should not be’disturbed unless there is an absence or lack
of substantial competéntievidence to support the findings.

Hargrave v. State, 366 So.2d 1 (Fla. 1978), cert. denied,

444 U.S. 919 (1979). These circumstances are more than
sufficient to uphold the trial court's finding that the murder

was especially heinous, atrocious or cruel. Alford v. State,

307 So.2d 433 (Fla. 1975), cert. denied, 428 U.S. 912 (1976);

Goode v. State, 365 So.2d 381 (Fla. 1978), cert. denied, 441
U.S. 967 (1979); Hoy v. State, 353 So.2d 826 (Fla. 1977),

cert. denied, 439 U.S. 920 (1978); Breedlove v. State, 413 So.

2d 1 (Fla.1982), cert. denied, U.S. , 74 L.Ed. 24 149
(1982).

The jury recommended death based on a single aggravating
circumstance, and the trial court gave that recommendation
great weight. The facts reveal that this was an especially
torturous murder, characterized by the trial court as 'vicious,
barbaric and savage'" (R 97). Appellant's speculations aside,
the brutalization of the victim set this murder apart from
the norm of capital felonies.

The trial court did not err in finding that the capital

offense was especially heinous , atrocious or cruel.

B. The trial court did not fail to consider in mitiga-

tion any evidence presented at the trial.

Appellant argues that the trial court refused to consider

possible mitigating evidence relating to Appellant's intoxication
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at the time of the offense and past problems with alcohol,
and also prevented the jury from considering it (AB 44).
Appellee would submit that the trial judge and jury did con-
sider this evidence and they rejected it.

As to the evidence that Appellant was intoxicated
at the time of the offense, there was none (see Issue IV, supra).
Indeed, Appellant took the stand during the penalty phase and
admitted that he was not intoxicated (R 1066). Regarding
the testimony as to Appellant's past alcohol-related problems,
the jury was~specifically instructed to consider all of the
evidence presented at trial in determining whether any such
evidence supports one or more mitigating circumstances (R 1109-
1110, 1111). The trial judge considered all of the evidence
presented and all mitigating circumstances, statutory and other-
wise, and found that the evidence did not support any (R 95, 99-
102). Because he failed to find any mitigating factors does
not mean that he did not consider the evidence. It lies
within his province to decide whether a particular mitigating
circumstance in sentencing is proving and the weight to be

given it. Smith v. State, 407 So.2d 894, 901 (Fla. 1981), cert,

denied, 456 U.S. 984 (1982); Lucas v. State, supra, at 1153.

Moreover, the jury's recommendation of a sentence of
death is a strong indication that it did not find Appellant's
alleged intoxication and past alcohol-related problems compelling
as a mitigating circumstance. The trial judge, after considering
the totality of the circumstances and exercising his reasoned

judgment, adopted the jury's advisory sentence.
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ISSUE VI

FLORIDA'S CAPITAL FELONY SENTENCING
LAW IS CONSTITUTIONAL ON ITS FACE
AND AS APPLIED TO APPELLANT.

Appellant presents this Court with a number of con-
stitutional challenges to Florida's capital felony sentencing
law, but declines to inform the Court or Appellee of his
specific arguments in that regard. Appellee will attempt to
respond to the perceived challenges to Section 921.141,
Florida Statutes (1981).

Appellant makes an argument to the effect that the
death penalty is applied in a capricious and arbitrary fashion
in Florida. This contention is without merit and has been
repeatedly rejected. The mere presence of discretion in the
capital felony sentencing procedure does not render the

statute unconstitutional. Proffitt v. Florida, 428 U.S. 242

(1976) ; Spinkellink v. Wainwright, 578 F.2d 582 (5th Cir. 1978),

cert. denied, 440 U.S. 976 (1979); White v. State, So.2d

(Fla. 1984) [9 F.L.W. 29]; Tafero v. State, 403 So.2d

355 (Fla. 1981); Lewis v. State, 398 So.2d 432 (Fla. 1981);

Raulerson v. State, 358 So.2d 826 (Fla. 1978), cert. denied,
439 U.S. 959 (1978); Alford v. State, 307 So.2d 443 (Fla. 1975),

cert. denied, 428 U.S. 912 (1976); Sullivan v. State, 303

So.2d 632 (Fla. 1974), cert. denied, 428 U.S. 911 (1976).

Florda's statute does not violate the dictates of Furman v.

Georgia, 408 U.S. 238 (1972). Proffitt v. Florida, supra.
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Appellant makes several constitutional challenges to
Florida's statute on the basis that it '"may' violate a number
of constitutional guarantees. (AB 49). Legal assertions of
reversible error cannot be predicated upon conjecture.

Sullivan v. State, supra. Appellee contends all such assertions

by Appellant are without merit.
Death by electrocution, pursuant to a valid judgment
and sentence, does not constitute cruel and unusual punishment.

Gregg v. Georgia, 428 U.S. 153 (1976); Spinkellink v. Wainwright,

supra; Dobbert v. State, 409 So.2d 1053 (Fla. 1982); Alford wv.

State, supra.

Florida's capital felony sentencing procedure does not
violate any right to trial by jury. Indeed, it is now open to

question whether Lockett v. Ohio, 438 U.S. 586 (1978), requires

any jury participation in capital felony sentencing procedures.

Dobbert v. Wainwright, 718 F.2d 1518 (llth Cir. 1983); Lusk

v. State, So.2d _ (Fla 1984) [9 F.L.W. 39].

Florida's statute does not violate principles of

double jeopardy. Lusk v. State, supra; Dobbert v. State, supra;

Johnson v. State, 393 So.2d 1069 (Fla. 1981); Phippen v. State,

389 So.2d 991 (Fla. 1980); Douglas v. State, 373 So.2d 895

(Fla. 1979). Appellant's jury recommended he be sentenced to
death, so Appellee is at a loss to perceive how Appellant can
even assert the instant claim.

Florida's statute also conforms with due process

guarantees. Ferguson v. State, 417 So.2d 631 (Fla. 1982);
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Griffin v. State, 414 So.2d 1025 (Fla. 1982); Adams v. State,

341 So.2d 765 (Fla. 1976); Knight v. State, 338 So.2d 201 (Fla.

1976); State v. Dixon, 283 So.2d 1 (Fla 1973), cert. denied,

416 U.S. 943 (1974). Under the circumstances of the instant
case, Appellant's right to due process was not violated. The
jury recommended a penalty of death and the trial court properly
found a valid statuatory aggravating circumstance to exist in
the face of nothing in mitigation. See Issues IV & V, supra.

The sentence of death was proper. State v. Dixon, supra.

Finally, Florida's capital felony sentencing procedure

does not offend equal protection principles. Clark v. State,

So.2d (Fla. 1983) [9 F.L.W. 1]; Ferguson v. State,

supra; State v. Dixon, supra.

Appellant has totally failed to demonstrate that any
portion of Florida's statute violates any provision of the United
States or Florida constitutions. Charles L. Black's opinion
aside (AB 49), the courts of this country and of this state
have repeatedly upheld the constitutionality of Florida's

capital punishment statute.

CONCLUSION

WHEREFORE, based on the foregoing analysis and citation of
authorities, the judgment and sentence appealed herein should be

AFFIRMED.
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