


there were loud voices, a thump and silence corroborate Harwood's
version of the events.

The medical examiner's evidence does not indicate whether
the victim was conscious or unconscious during the beating. He
did say that the victim was not dead when the injuries were in-
flicted and was conscious long enough to sustain some defensive
blows to her left arm and to clutch her assailant's hair in her
right hand. (R-574).

Mrs. Ross was a tough person. She lived a hard life fish-
ing for catfish, cleaning houses, and camping out on cold nights
with just a piece of visqueen for shelter. She was known to be
involved in violent physical encounters with her husband and others.
Her son and the appellant described an argument over his doing to
visit an ex-wife and child which involved the victim crashing into
the side of his truck with her car (R-472,1082). On another occa-
sion, the appellant said his wife called his mother and stated she
was going to blow Skebo's brains out (R-1082,1083). After his
arrest, the appellant was informed of a violent altercation between
the dead woman and another man in which the other man threatened to
kill her (R-1080). Appellant testified that his wife always car-
ried a gun because her ex-husband had threatened to kill her
(R-1074). Finally, Bobby Zapp verified that one night a few days
before the murder, he had gone out to the lake with Skebo and the
victim had frightened him by firing a shot over their heads (R-824-
825) .

Mrs. Ross was not one to be easily subdued. On the night of
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her death she was obviously involved in a physical altercation.
There were loud voices. She was trying to calm her assailant
down. At the same time she was defending herself. She parried
some blows with her left arm and snatched out a hank of hair
with her right. It was very possibly this action that enraged
the assailant to the point of striking a blow with a hammer caus-
ing instant unconsciousness. BelieVing her to be dead, the
assailant then continued the beating in an inept attempt to make
it look as if someone else had killed and raped her.

The State argued, and the Court found, that the victim suf-
fered a long period of tortuous beating before her death. This
theory was necessary for the State to prove that the killing was
especially heinous but it does not fit the testimony presented by
the State of the neighbor or the alleged confession to cellmate
Harwood. If the victim had been conscious during all of the beat-
ing, as argued by the State, there would certainly have been screams
and cries of pain. The neighbor's testimony corroborates the al-
leged confession to Dnnis Harwood. Harwood's statement was also
corroborated by a stain on the dock where the appellant said he
had dropped the body and the sheared pin on the motor which ap-
pellant said he had broken on the way back. Hence there was no

"cold, calculated plan to kill." Magill v. State, 386 So.2d 1188

(Fla. 1980).

This case can be compared to to Halliwell v. State, 323

So. 2d 557 (Fla. 1975) where the appellant killed in a rage

and the sentence was reduced to life imprisonment.
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Finally, this case is very similar to the facts in'Hefzog.v.
State, 8 FLW 383 September 30, 1983, where the appellant beat the
victim, suffocated her with a‘pillowxand‘strangiéd‘her with a
cord. In this case, as in‘ﬂéréég,‘éupra, there was a heated argu-
ment in a domestic relationship. There‘were'no~SuCH.additional
acts to set the crime apart from the norm of capital felonies--
the conscienceless or pitiless crime which is'unneceséary tortu-
ous to the victim.

Where the finding that the murder was especially heinous
is the only aggravating circumstance, it is insufficient to sustain
the sentence imposed. It is a particularly "slender reed" to

support a death sentence. Randolph v. State, 8 FLW 446 November 18,

1983, J. McDonald's dissent.

B. The trial court erred in failing to consider the appel-

lant's lifelong addiction to alcohol and his intoxication at the

time of the offense as a mitigating factor only because the appel-

lant testified he was sober at the time of the offense.

In rejecting the mitigating circumstance of,substantfl
impairment of the appellant's capacity to appreciate the crimi-
nality of his conduct and/or that the appellant was under the
influence of extreme mental or emotional disturbance, the trial
court refused to consider other evidence presented during the
trial and penalty phase of the appellant's intoxication and addic-
tion to alcohol because the appellant himself testified he was
sober.

During the trial phase and the penalty phase, eVidence
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was presented that the appellant was a lifelong alcoholic and
was intoxicated at the time of the offense. His mother testi-
fied that he had a drinking problem and that eVery time he got
into trouble it was related to drinking (R-1061-1062). The ap-
pellant admitted being an alcoholic and that his offenses were
alcohol related {R-1066-1078). A family friend testified the
only way the appellant would do anything like this was if he
was drinking (R-1055). Although the appellant alleged he was
sober the night of the murder, he admitted buying a six-pack
of beer and drinking at least two beers shortly before heading
back to Williams' Landing (R-879). His brother testified that
appellant could not hold his liquor and was drunk on two or
three beers (R-1059). In a statement to an investigator a few
weeks before the murder, Carlton Harrison said the appellant was
drinking and drank a six-pack of beer shortly before the murder
was committed (R-837-838).

It is apparent that the judge was offended by the appel-
lant's penalty phase statement:

"Before treating of mitigating factors, the Court

is constrained to comment with regard to the ap-

pearance by the Defendant to testify on his own

behalf during the sentencing proceeding. After

presenting the testimony of an aunt, two brothers

and the mother of the Defendant, defense counsel

requested a bench conference, informed the Court

and prosecution that the Defendant insisted upon

testifying and that he had advised the Defendant

not to testify. Counsel requested the Court to

declare a short recess so that he might once again

urge the Defendant not to testify; leave was granted.

Shortly thereafter, court was reconvened and out of

the presence of the jury, defense counsel stated for

the record that the Defendant insisted upon testify-

ing against counsel's advice that to do so would be

against his best interests. The sagacity of that
advice was soon demonstrated.
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The Defendant's testimony effectively negated
possible mitigating considerations and denuded
defense counsel of potentially efficacious
argument in support thereof. When the 35
minute rambling discourse concluded, it was
evident that the defendant had been as inept

in the commission of his other criminal enter-
prises as he had been in the murder for which
he stands convicted (R-99-100)".

Regardless of his personal feelings toward the appellant,
the Court is required to consider all the evidence in order to
exercise the required "reasoned judgment" as to which cases can

be satisfied by life imprisonment. Jacobs'v.'State, 396 So.24

1113 (Fla. 1981). Not only did the court preVent the jury from
considering the only possible mitigating evidence, the judge
refused to consider it himself. There is no way that the court
could have conducted a meaningful "weighing process” when he
failed to consider the appellant's addiction to alcohol and in-

toxication in the balancing process. Proffitt v. Florida, 428

U.S. 242, 259-260 (1976).

In Mellins v. State, 395 So.2d 1207 (Fla. 4th DCA 1981)

the court specifically found that a jury can consider other evi-

dence of intoxication even though a defendant testifies that he

was not intoxicated. If the court chose to rely on appellant's
testimony that he was sober without weighing the evidence, he
should also have relied on his testimony that he was innocent of
the crime. There was no justifiable basis for the court to refuse
to weigh the evidence in considering the mitigating factors.
Finally, the court emphasized that the’Victim suffered a

terrible beating and pain before she died. There was no evidence
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presented at trial to show that the Victim’was conscioUs during
the infliction of all the wounds as assessed by the court. In
fact, there was evidence presented that éhe was not conscious.
The court had access to a dépositioh of the medical éxaminer in
which he stated that the Victim would\haVe immediately lost con-
sciousness from the fatal blow but cOuldvha§e livéd‘anytime from
minutes for up to an hour afterwards.

The trial court erred both in finding that this crime was
especially heinous and in refusing to consider mitigating testi-
mony in the weighing process of determining whether to impose a

death sentence.
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POINT. VI.

FLORIDA STATUTES SECTION 921.141 (1981)
IS CONTRARY TO THE CONSTITUTIONS. OF THE
UNITED STATES AND THE STATE OF FLORIDA

ON ITS FACE AND AS APPLIED IN THIS CASE.

The United States Supreme Court in Proffitt v. Florida, 428

U.S. 242,253, 49 L.Ed.2d 913,923, 96 S.Ct. 2960 (1976) found that,
on its face, Florida's capital sentenéing system satisfied the
constitutional deficiencies identified by the’Cburt in Fufmah-v;
Georgia, 408 U.S. 238, 33 L.Ed.2d 346, 92 S.Ct. 2726 (1972). An

important ground for the holding in Proffitt v. Florida, supra,

was the Court's perception that the Supreme Court of Florida's
review of capital cases would assure statewide consistency, fair-
ness, and rationality in the even-handed operation of Section

921.141, Florida Statutes. Proffitt v. Florida, at 428 U.S. 290-

260, 49 L.Ed.2d 926-927. In Gardner v. Florida,at 428 U.S. 439

51 L.Ed. 24 393, 97 s.Ct. 1197 (1977), the Court reaffirmed its
due process Profitt-based notion that:
...the State must administer its capital-
sentencing procedures with an even hand.
430 U.S. at 361.

The principles of Proffitt and Gardner are brought forward in

Godfrey v. Georgia, 446 U.S. 420, 64 L.E4d.2d4 398, 100 s.Ct. 1759

(1980) , where once again it was noted that if the state wishes to
authorize capital punishment it has a constitutional responsibility
to tailor and apply its law in a manner that aVoids,the arbitrary
and capricious infliction of the death penalty. Capital crimes
must be defined in a way that obViates standardless discretion.
With all due respect to the Supreme Court of Florida's judicial
struggle to interpret Florida's death penalty statute in a consti-

tutional fashion, it is suggested that the quest has fallen short
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of its goal.

In State v. Dixon, 283 So.2d ‘1 (FPla. 1973), it was deter-

mined that the aggraﬁating cirCumsténcés detailed in §921.141(6)
[now 5], Florida Statutes, actually define those crimés -- when
read in conjunction with Florida's first dégrée‘mﬁfdér and sexual
battery statutes —-- to which the death penalty is applicable in

the absence of mitigating circumstances. Qiggﬁ, 283 So.2d at 9.

The judicial construction of the statutory aggfagating circumstances
as set forth in"Qigég did not lay to rest contentions concerning
their applicability to any given factual situation. The opinions
from the Supreme Court of Florida in capital cases have continued

to define the aggravating circumstances set forth in §921.141(5),

Florida Statutes, and in contravention of Proffitt, Gardner and

Godfrey, are uniform only to the extent that they are, at best,
unpredictable, inconsistent, and subject to growth by decision.

For example, compare: Dixon, supra; Knight v. State, 338 So.2d

201 (Fla. 1976); Adams v. State, 341 So.2d 765 (Fla. 1976);

Halliwell v. State, 323 So.2d 557 (Fla. 1975): Menendez V. State,

368 So.2d 1278 (Fla. 1979); Magill wv. Stafe,initially reported at

383 So0.2d 901, corrected opinion reported at 386 So.2d 1188 (Fla.

1980); and Armstrong v. State, 399 So.2d 953, 962-963 (Fla. 1981)

on what constitutes an especially heinous, atrocious or cruel

murder. Compare: Dixon, supra; Songer v. State, 322 So.2d 481

(Fla. 1975); Adams v. State, supra; Aldridge V. State, 351 So.2d

942 (Fla. 1977); Ford v. State, 375 So.2d 496 (Fla. 1979); and

Stone v. State, 378 So. 2d 765 (Fla. 1979), on what constitutes
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the creation of a great risk of death to mahy persons.
Indeed the judicial endeaﬁor to create uniformity in deciding
who should live or die has an inherent defect which is best evidenced

by the Court's deicision in Vasil v. State, 374 So.2d 465 (Fla.1979).

Therein, a jury-recommended and judgé#imposed'death.sentence was

. reduced to life because four members of the Court could not agree
that such sentence was warranted. This result occtrréd eVen though
there appeared to have been several statutory aggravating circum-
stances proVed in the Yggi;‘case; Be that as it may, the Supreme
Court of Florida has not specifically and without dissent judicially
noticed that the criteria set forth in Section 921.141, Florida

Statutesy,, are imprecise. Brown v. State, 381 So.2d 690, 696 (Fla.

1980) . Furthermore, the absolute inability to administer Florida's
capital sentencing statute in a constitutionally-required state-
wide, consistent, fair, non-arbitrary or capricious and eVen—
handed way is, by inference, demonstrated by the Supreme Court of

Florida's decision and opinion in Witt v. State, 387 So.2d 922

(Fla. 1980). Justice England's concurring opinion in Witt tellingly
. recognizes the problem:

The heightened problem of law changes in Florida's
capital punishment scheme is exemplified by a look at
only two cases from among our many. Sawyer v. State,
313 so.2d 680 (Fla. 1975), cert.denied, 428 U.S. 911,
96 S.Ct. 3226, 49 L.Ed.2d4 1220 (1976), and Brown v.
State, 367 So0.2d 616 (Fla. 1979), illustrate the
point that the outcome of a capital case may depend
simply upon the speed with which the trial and the
appellate process progress.

* % % Kk k %

The consequence. of our decision today, of course,
is that, unless the United States Supreme Court
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determines otherwise, individuals in Florida

may well be executed for cximes similar to

those committed by others who have been spared
the death penalty. Disparities in sentencing
will occur--dispite all the rhetoric about

death being different and the courts exercising
special scrutiny to prevent arbitrariness--simply
to preserve overriding societal needs.
Witt v. State, Justice England concurring at 931
and 932.

The time has come for this Court to constitutionally recognize
and hold, that:

Though the Jjustice of God may.indéed‘ofdéin'that

some should die, the justice of man is altogether

and always insufficient for saying who these may

be. ...(Attribute to Charles L. Black).

The appellant would assert that the'impoéitionfof a. sentence
of death, by any means, constitutes cruel and/or unusual punish-
ment contrary to Article I, Section 17 of the Florida Constitution
and the Eighth and Fourteenth Amendments to the United States
Constitution.

Additionally, the defendant alleges that §921.141, Florida
Statutes (1981), is unconstitutional on its face and as applied
in that the procedures established therein may, in whole or in
part, violate the following constitutional guarantees:

A. The right to trial by jury, Article I, Sections 16 and
22 of the Florida Constitution and the Sixth and Fourteenth Amend-
ments to the United States Constitution;

B. The right not to be twice put in jeopardy for the same

offense. Article I, Section 9 of the Forida Constitution and the

Fifth and Fourteenth Amendments to the United States Constitution;
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C. The right to due process of law. Article I, Section
9 of the Florida Constitution and the Fifth and Fourteenth
Amendments to the United States Constitution;

D. The right to equal protectioh of thé law. . The Four-
teenth Amendment to the United States Constitution.

This Court has set aside other death sentences where a vio-
lent, domestic dispute resulted in the death of one of the partici-
pants. It would be contrary to the even-handed, balancing process
required by the Constitutions of the State of Florida and the

United States to uphold the death penalty in appellant's case.
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CONCLUSION

The Appellant asks the Court to grant a new trial on the
merits in that the trial court erred in failing to grant judgment
of acquittal, in refusing to dismiss for cause a juror who was a
relative of the prosecutor, and in permitting a witness to testify
who was not listed in the discovery to the Appellant.

The Appellant asks the Court to remand for a rehearing
on the penalty or to reduce the sentence to life on the grounds
that the Court failed to find Section 921.141, Florida Statutes,
unconstitutional, failed to give jury instructions on mitigating
circumstances, improperly found the crime was especially henious,
and failed to consider mitigating evidence of alcohol addition and
intoxication.

I HEREBY CERTIFY that a true and correct copy of the fore-

going has been furnished to Assistant Attorney General Richard
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Patterson, The Capitol, Tallahassee, Florida, by ,
this 11th day of January, 1984.

Respectfully submitted,

SpBTTE ‘6??7@;

ITH J. D E
//g%g Thomasville ézgd/)<~;7
" Post Office Box 1175

Tallahassee, Florida 32302
904/224-7464

Attorney for Appellant
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