


plaintiff's "...arm hurt and she could not 1lift it...." She
believed it was caused by general physical weakness after
surgery. In August 1973, she was told that a nerve had been
damaged during the operation. Suit was filed omn June 27, 1975.
The Fourth District reversed the summary judgment on three
grounds including that the:

..+.[D]efendants have not conclusively shown

that the plaintiff discovered or through use

of reasonable care should have discovered,

prior to June 27, 1973, that an injury (as

opposed to a mere temporary post—operative
symptom) had occurred.

Thus, in Brooks, supra, the plaintiff was continually

aware of pain and a significant disability of her arm after the
operation. Here, as noted by the majority opinion, the parents
were told that the lack of oxygen was attributed to the baby
swallowing something which restricted breathing, rather than as a
result of the negligence of the physicians. In addition, the
Moores were not aware of anything more than a "temporary"
complication which appeared fully cured when the baby left the

hospital.
In Salvaggio v. Austin, 336 So.2d 1282 (Fla. 2d DCA

1976), the Second District reversed a summary judgment which
barred a malpractice action on the ground of statute of limita-
tions. The facts were that in 1967 the plaintiff had a mam-

moplasty in which a rubber tube was left in her chest. Within a
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short period of time after the surgery, plaintiff felt an ever
increasing pain deep in her left breast. Five years later, in
1973, the tube was discovered after an X-ray was taken. Despite

the continuous pain for five years, the Court held that the

plaintiff could not be deemed to have knowledge of an injury as a
matter of law. Instead, an issue of fact existed as to whether
the plaintiff had sufficient notice of the consequences of the
negligence to start the running of the statute of limitations.

The fact that the Moores knew of a difficult birth (not
uncommon), and that some oxygen depravation occurred as a result
of the baby swallowing something (which doesn't, without ad-
ditional facts, imply negligence) cannot impute as a matter of
law knowledge of negligence or injury sufficient to start the
running of the statute of limitations. This is particularly true
since the brain damage could not be scientifically diagnosed at
that time.

A very significant case which was recently decided by

the Third District is Brown v. Armstrong World Industries, Inc.,

So.2d _ , 8 F.L.W., No. 44, p.2619 (Fla. 3d DCA November 1,
1983). While this case did not involve medical malpractice, its
holding is very important. There, the Third District reversed a
summary judgment predicated upon the statute of limitations in a
suit against a manufacturer for injuries caused by exposure to
asbestos. Judge Barkdull, who wrote the majority opinion in the

present case, dissented in Brown and cited this case as authority
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for his dissent. Judge Barkdull predicated his dissent on
testimony by the plaintiff that he was concerned early onthat his
breathing problems might have had something to do with his

exposure to asbestos.

The majority disagreed with Judge Barkdull and held:

In addition to the testimony upon which the
dissent focuses, plaintiff also testified that
he has visited physicians regularly during his
adult life, in later years complaining of
shortness of breath, and that he was not
informed by any physician until 1979 that he
suffered from an asbestos-related disease.
There is no showing by the defendants that any
physician could have established to a rea-
sonable medical certainty--prior to 1979--a
cause and effect relationship between plain-
tiff's exposure to asbestos and his physical
disability.

Cited in Meehan v. The Celotex Corporation, _ So.2d , 8

F.L.W., p.2728 (Fla. 3d DCA, November 15, 1983).

In the present case, there is evidence that there were
no problems during Megan's development which raised a concern by
her parents that she suffered an injury at birth. However, there
is ample evidence in this record that the brain damage could not
be diagnosed until Megan was 3 years old.

Based upon the foregoing authorities, it is clear that
the majority opinion in the instant case failed to recognize the

difference between notice of an injury (i.e., the bodily harm

inflicted by the negligence —- brain damage) and what the jury
could believe the Moores understood existed -- a temporary
-925=
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condition resulting from a natural biological phenomenon,
disease, illness or defect which caused no real damage (i.e.,
fetal distress producing partial blockage of air passageways and
a deprivation of some oxygen). Since notice of an "injury" is
only imputed as a matter of law when a patient either knows that

his doctor's negligent treatment caused an untoward result or

when the result is so devastating and unexpected an outcome that
any reasonable person would inquire as to its cause, it cannot be
imputed here because neither of these criteria appears con-
clusively from this Record.3

In its opinion, the Third District appears to have
placed great significance upon the existence of an emergency
situation, the performance of a Cesarean section, and that the
father was advised that the baby might not live due to oxygen
depravation caused by swallowing something while in the womb.

There is nothing about these facts which leads con-
clusively and inescapably to only one conclusion -- that there
was negligence or injury caused by negligence. To the contrary,
these facts are totally consistent with a serious or 1life
threatening situation which arose through natural causes during

an operation. Serious medical circumstances arise daily in the

3 Notice of probable or possible injury is insufficient to con-
stitute knowledge of an injury. Johnson v. Mulley, 385 So.2d
1038 (Fla. 1st DCA 1980); Nardone v. Reynolds, 333 So.2d 25 (Fla.
1976); Almengor, supra.
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practice of medicine and because they are so common in human
experience, they cannot, without more, be deemed to impute notice
of negligence or injury caused by negligence.

Cesarean sections are not the natural way to give birth.
However, the performance of "C" sections as a result of dif-
ficulties with delivery are so common in our society that they
are accepted as normal and they are not associated with neg-
ligence or injury.

The blue complexion of the baby which the Moores
believed resulted from a natural biological cause (swallowing
something in the womb) and the fact that it was life threatening
also does not lead conclusively to the conclusion reached by the
Third District. This is particularly true where, as here, the
baby physically appeared to have made a speedy and complete
recovery. The parents were also repeatedly told by the phy-
sicians, including Dr. Brown who examined Megan neurologically
until she was three years old, that Megan was fine. In addition,
Dr. Brown could not and did not scientifically diagnose any brain
damage until the child was three years old.

The Third District also found something conclusive about
Dr. Morris' statement to Henry that he did the best he could and
that Henry would have to do what he had to do. This statement
was made at a traumatic time when Henry was worried about his
child's welfare. Viewing the statement in retrospect knowing

what we no know about the brain damage, its meaning is at best
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confusing and wunclear. However, the statement is totally
inconclusive when put into the perspective of the physicians
telling the Moores that the baby was fine. In any event, Henry
testified that he did not know what Dr. Morris meant by the
statement and he had no feelings about whether or not any
physician had done anything improper. (R.4897, 4954). 1In fact,
Dr. Morris has never testified that he made the statement or what
was meant by the statement.

Thus, under this record, Henry's interpretation of the
statement is uncontroverted. Clearly, Henry's testimony coupled
with the statement by Dr. Morris, which to this day is unclear as
to its exact meaning, supports the Moores' position that they did
not know or suspect injury or negligence.

Moreover, even if the Moores had suspected negligence
during the delivery (which they deny) any investigation would
have resulted in a finding of no brain damage caused by the
negligence. Since this essential element of the tort was un-
ascertainable until Megan was three, the cause of action would
not accrue until then.

Judge Schwartz' dissent clearly points out that under
the majority's opinion, the absurd result will follow that every
mother whose baby suffers fetal distress or other maladies must

sue prior to being able to determine whether the difficult birth

caused any real injury -- even where no damage is apparent. Those
-28-—
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who do not file their claim run the risk of an injury surfacing
in the future and being barred from suing by the Statute of
Limitations.

Cases from other jurisdictions also support our po-

sition. In Lee v. United States, 485 F.Supp. 883 (E.D.N.Y.

1980), the defendants in a medical malpractice action sought
unsuccessfully to defeat the plaintiffs' claims by asserting the
statute of limitations in a case involving facts somewhat similar
to ours. There, a Cesarean section was done as a result of fetal
distress and when the baby was born it had fluid in her lungs.
Like Megan, the baby was transferred to another hospital which
had specialized facilities for treating newborn infants. Unlike
Megan's condition the child in Lee was diagnosed to have brain
damage. In Lee, the father was told by the physicians that they
did not know why the child had fluid in her lungs and no one even
insinuated that the manner of the delivery had anything to do
with the child's condition. In finding against the defendants,
the Court reasoned that:

In the usual personal injury case the action

is deemed to accrue when the 1injury is

inflicted. 1In such situations, for example an

automobile accident, the plaintiff is gen-

erally aware of his injury and the source from

which it stemmed. But in medical malpractice

actions the matters to be considered are

frequently more complex. The patients may not

know that they have been injured or, if they

do, they may not know that acts of their

doctor have contributed to the injury. The

doctor will hardly be inclined to proffer

information which may lead to action against
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him, and relying on his vastly superior
knowledge and experience, the patients may be
slow to learn the critical facts.

* * *

So here in order to bar plaintiffs' claim the
government must show not merely that Lee knew
within the two years before filing that claim
that Kristen had had fluid in her lungs but
that he knew or 1in the exercise of due
diligence should reasonably have known that
the alleged acts of the hospital doctors
brought about that condition.

See also Landes v. Delp, 327 F.Supp. 766 (E.D. Penn. 1971);

United States v. Kubrick, 444 U.S. 111, 62 L.Ed. 259, 100 S.Ct.

352 (1979); Reid v. U.S., 224 F.2d 102 (5th Cir. 1955); Tool v.

U.S., 306 F.Supp. 1063 (D.Conn. 1969).
It is clear that the instant case presents far stronger
facts for reversing a summary judgment since no brain damage

manifested itself for 3 years.
POINT 11

ASSUMING THE PROBLEMS AT MEGAN'S BIRTH ARE

DEEMED TO BE AN INJURY CAUSED BY NEGLIGENCE,

THE STATUTE OF LIMITATIONS SHOULD NOT BEGIN TO

RUN ON A SEPARATE AND SCIENTIFICALLY UN-

DETECTABLE BRAIN DAMAGE.

Even if this Court is able to say that the Moores knew
of "an injury" resulting from a difficult birth (which is denied)

this Court should not hold that the Statute of Limitations began

to run on the separate serious injury (brain damage) which did
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not manifest itself until the baby was three years old. Any
other rule could lead to a situation where, had Megan's mother
filed suit after the birth, she would have recovered only nominal
damages. Thereafter, the brain damage would have manifested
itself and she would have been prohibited from suing under the
doctrine of res judicata. Consequently, the Third District's
opinion puts Megan in an incredible "Catch 22" position. She
loses her right to sue for the brain damage if she files suit
after the birth, and she loses her right to recover if she waits
until the brain damage manifests itself and is scientifically
detectable.

The proper rule of law in such circumstances appears in

Wilson v. Johns-Manville Sales Corp., 684 F.2d 111 (D.C. Cir.

1982). There, the Court of Appeals stated that:

...We are asked to decide whether manifes-
tation of any asbestos-related disease (in
this case, asbestosis) triggers the running of
the statute of limitations on all separate,
distinct, and later-manifested diseases (here,
malignant mesothelioma, an extremely lethal
form of cancer) engendered by the same
asbestos exposure. We hold that time to
commence litigation does not begin to run on a
separate and distinct disease until that
disease becomes manifest.

* * *

...Upon diagnosis of an initial illness, such
as asbestosis, the injured party may not need
or desire judicial relief. Other sources,
such as workers' compensation or private
insurance, may provide adequate recompense for
the initial ailment. If no further disease
ensues, the injured party would have no cause
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to litigate. However, if such a person is
told that another, more serious disease may
manifest itself later on, and that a remedy in
court will be barred unless an anticipatory
action is filed currently, there will be a
powerful incentive to go to court, for the
consequence of a wait—and-see approach to the
commencement of litigation may be too severe
to risk. Moreover, a plaintiff's repre-
sentative in such a case may be motivated to
protract and delay once in court so that the
full story of his client's condition will be
known before the case is set for trial.

See Brown, supra. See also, Bridgford V. U.S., 550 F.2d 978 (4th

Cir. 1977) wherein the court held that knowledge of some nominal
damage after an operation does not require a patient to
"...immediately [] file a claim for these nominal damages or be
forever barred from seeking relief. In Portis, we found that
fact situation to constitute "an exception to the general rule

that causes of action may not be split."” Portis v. U.S., 483

F.2d 670 (4th Cir. 1973).

Reasoning from the foregoing, if knowledge of negligence
without any manifestation of any significant injury does not
create a cause of action which commences the limitations period,
then knowledge of temporary or nominal injury alone should not
cause the period to run on injuries which were scientifically
undetectable at the time. Any other result would be grossly
unfair to the plaintiff because in situations like Megan's,
recovery is 1likely to be barred by any legal route taken.

Statutes of limitation were never designed to completely block
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plaintiffs from access to the courts for redress of injuries.
Rather they were designed to get rid of dilatory and stale

claims.

CONCLUSION

Based upon the foregoing, petitioners respectfully
request that the decision of the Third District be quashed with
instructions to reverse the trial court's final judgment.
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