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would still require reversal as a comment on Respondentls 

; . 
'. decision not to testify. The comment here was a direct 

comment on Respondent's decision not to testify. This was 

a comment by a co-defendantls attorney in a case where their 

defenses were completely antagonistic. Respondent's co-defendant, 

James Marino, took the stand and testified that Respondent 

was the aggressor throughout the evening (R 1256-1394). He 

also called Brett Knesz to testify that Petitioner had 

allegedly admitted to him that he was the aggressor, in a 

conversation that only Knesz and Respondent were parties to 

(R 1142-1143,1152-1153). 

In his closing argument, the co-defendant's attorney 

stated: 
" ." 

ItBesides ch'l of 1;:he physical, tangible 
proof we have, I did something the State 
didn't dO", r I br6u~ht~ ~p a confession, an 
admission. ' ·Weigh;. itfor}what you think 
it is worth. Did Brett -come across to 
you as aclianl?, The S'ta.,te.·i.s in a position 
h~re~:; ~PQ~ldthey",q\Je's:t:ion ,his credibility 
or not. On one hand, they are using him 
to support. th~ s;tatement of Randy Kinchen1s 
gu;i1 t; and, 'on .the 6.t.her hand,; they are 
sajing that he is not credible because 
nowee,is my' elient' s ,)::>e~t "friend. Well, 
there'" ii?" "~hch a charge w,hich is perjury, 
with lyirtg iupde~ ,oath:,; . and you heard Brett 
testify. You decide if he is credible 
or not. 

Bes,ides all of the·· physical evidence, 
then..,willall .,of the inconsistencies we 
have now, the statements from this man's 
own mouth that were unrefuted, letls say 
it is the truth. I have no reason to 
doubt Randy Kinchen1s father. Brett 
did not deny he made that statement, that, 
1r1 would do anything I could _.... 11 . 

(Emphasis Supplied) (R 1555-1556).
 
Then, the Respondent's attorney stated:
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: .." 

UCan I approach the bench? I am 
obligated to move for a mistrial at this 
time because Mr. Smith made a comment 
about that statement being unrefuted 
and implying my client did not testify. 
On that basis, I'm moving for a mistrial. II 

(R 1556) 

This was clearly a direct comment on Petitioner's 

decision not to testify. Co-defendant's counsel was stating 

that Respondent had allegedly confessed and no one had 

refuted it. Respondent and Knesz were the only parties to 

the conversation involved. Therefore, only Respondent could 

refute the statement. A statement that te~timony of a 

defendant's statements in a conversation, was unrefuted, has 
". 

consistently held to bl: 's_~.~9mment.: on. the failure to tes~ify,
,r', J~ .)~' ",~ t 

if the defendant and ~lie witn~ss are the 'enl¥ parties to,' the 

conversation. Trafficante V~' st.crt:;e',9 2 So. 2d \811 (Fla ... 1957) . 
( " 

Although Traffica.nte. was. decided- ,liln4er ·tmecuy;rent standard,., ..' ~ ~ 

• _c '._..... ...-t 

the same resul~ shouldpe reached under the proposed test • 
.~ IJ; ~ ." 

The Ilmanifest ;j,.nten:t.:.;i,6h 11 of such" tes~i.mpny is to highl~ght 

a defendant's decision not t~ tes.ti~y. The jury would 

"naturally and necessarily" take it to be such a comment. 

The federal courts have reviewed comments similar 

to the one here and have found them to be impermissible 

comments on the defendant's decision not to testify, employ­

ing the standard proposed by Petitioner. The federal 

courts have consistently held: 

trWhen a prosecutor refers to testimony 
as uncontradicted, where the defendant 
has elected not to testify, when he is 
the only person able to dispute the 
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- testimony, such reference necessarily� 

focuse~ the jury's attehtion on the� 
d~fendant's failure to testify and� 
constitutes error. n� 

United States v. Buege, 578 F.2d 187,� 
188 (7th Cir. 1978) i. United States v.� 
Handman, 447 F.2d 853,855 (7thCir.� 
1971).� 

The federal courts have consistent1y,applied this principle 

to situations where a witness testified about the defendant's 

statements and the defendant was the only other party to 

the conversation. United States v. Buege, suprai. United 

States v. Flannery, 451 F.2d 880 (1st ,Cir. 1971)i. Desmond v. 

United States, 345 F.2d 225 (1st Cir. 1965). This is 

exactly the situation here. It is clear that even under the 

proposed test this must be considered a comment on the 

failure to testify. :. 
,.

';:. 

Petitioner ca1ims that' this co:mment y.;as not a commentf' . 

It claims that 

it was: 

;·'[An,~.att'cinPt.J;;.o> ax1?lctiil.wnt Respondent's 
father's testim<;my (R1447--l449) did not 
re.fute Mr. :Knesz ''g test.imony in his client l s 
be1;la1f (R 1142;;..1143,1152-1153r. II 

• '(BP 8) 

", ,1:.' 

This is clearly ilJfl~~i~cH,~,,<Qn11·~~s'pondent, as a party to 
,r 1,- ,: .;. ~ , . 

the alleged conversation,' cOu1.J refute Knesz [s testimony. 

The clear intent of theco-defeendantls attorney was to 
~"I: . '" ' " , 

point this out. Respondentls fatherIs testimony went 

to Knesz's credibility. He did not refute KneszLs recounting 
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of Respondent I s alleged "confession II., as only Respondent 

could do this if the alleged conversation took place. 

Petitioner's reliance on United States v. Jobon-Bui1es, 

706 F.2d 1092 (11th cii:,'j19S'S) 'and White V. State, 377 So.2d 
·-i.-.~ ,..', , .: '" t. ,Ji 

OJI.''''''· ' 

1149 (Fla. 1979) i~m~pplac~~~ Neither of these cases in­
., ' l 

. ·;f .' "I· i ~.~- ." .~ 

volved a conversat1GIi'i i'n' whfcli th~' tlefendant and the witness 
~. " , 

were the onlt Pii-rtie'$.J, .,'
\" ' - ..... ,d .. ....t -'.-~ 'l.' 

The comment h~cetw.as,c::~ear1y a comment upon Respon­
~ ;' ; ., 

dent I S decision not to\~s"tif~ Under the existing test or 
..". 

under the test ·!>t~~p..~by"p~titi"~ner:" Therefore, the 
t '"ii."~'~ ,_~:. ;'~. - ! .> • 

decision of the Fburt~ Distritt Court of Appeal should be 

affirmed. 
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; 
POINT II 

THE TRIAL COURT ERRED IN 
. DENYING APPELLANTrS MOTION 
FOR SEVERANCE .. 

• 

A. Introduction� 

Petitioner only ~a~sed'dhe issue in its brief.� 
~<j. • 

However, it' is well settl~d';that once this Court accepts 

in the case. s.avQae, v. ~t-ate, 424 So.2q 3'08 (Fla. 1982) • 
.-' _:. "~ ".~,., . '1. -. "',: . 
: 4=, ! ,'~ i, / .l,:l"* ,1f.1' ­

If this Honorable Court ~~~~~es th~ first issue adversely 
l } ~ /'~,. - "'.~ 

to Respondent,\itwil1 be~necessary to resolve the other 
. ,/. i .•, 

issues in the cas~.J:i,p....,ord~·r ~:o ~dete):mirie, whether Respondent 
·ii' '~', ",.,fIr,;':~. ,:,J, _'iF, " .s.... :'t:", ' " ;; .... ';',r 

should receive a new ·tr:t.a+t,:j~l. qf'·the issues argued here 

were raised before the Fourth District Court of Appeal. 
• ,. -t. ~" ~ , : ,-,~ . 

B. Argument:' 

This issue involves the denial of Respondentrs 

motion for severance which was made prior to trial and was 

repeatedly renewed during trial. It is well established 

that: 

"Severance should be granted liberally 
whenever potential prejudice is likely 
to arise in the course of trial." 
Menendez v. State,~368 So.2d 1278,1280 
(f1a. 1979) i Crum v. State, 398 So.2d 
810,811 (Fla. 1981); American Bar 
Association Standard for Criminal Justice 
13-3.1 (b) (2d ed. 1980). 

This Honorable Court has emphasized that the possibility of 

prejudice should outweigh any other consideration. 

liThe objective of fairly determining 
adefendantrs innocence or guilt should 
have priority over other relevant consid­
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• "'.+.."f' J., '" 

eratl.Qns'such as expanse,., efficiency, 
and convenience. w Crumv. State, 
39,8 §~p .2d, 810 ,8~1 (flC\ •. 1981), • 

Thus, it is cle~r that·'wJ:ien~~er" the possibility of prejudice 
,_c'O, 

arises, severance shou1cibe'lib~t?11y granted. The failure 

to sever is reversible er"ror if cC?~pelling prejudice exists. 

This situation occurswhe~. ,:;';' " 
J, 

nThe def~nses•.. conflict to the point 
of being irreconcilable and mutually ex­
clusive. n O'nited$tateSv. Crawford r 
481 F~2d48~;491 (5th Cir.1978). 

It is also clear that a trial court cannot force a defendant 

lito stand trial before two accusers:. 
the state and his codefendant. 1f Crumv. 
Stater 398 So.2d 810,811-812 (Fla. 1981) r 
Rowe v. State, 404 So.2d 1176 (Fla. 1st 
DCA 1981) • 

In the present case, Respondent timely moved for a 

severance and the defenses of the co-defendants were 

clearly irreconcilable. Respondent filed a written motion 

to sever prior to trial (R 1740-1741). The co-defendant, 

Mr. Marino, also made a motion to sever" prior to tria~ which 

Respondent orally joined in,at the hearing on this motion 

(R 37-39). Respondent.also renewed the motion orally prior 

to trial (R 80-90,94-95). The trial court denied this 

motion (R 100). Respondent renewed his motion several 

times during the trial, beginning with voir dire (R 2.23-2.2.5, 

692~695,868,1430-143l). This issue was timely raised 

and properly preserved. 

Respondent's co-defendant, James Rocky Marino, 

directly accused him of committing this offense and was the 
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most damaging witness against him. This was the danger 

raised in Respondent '.s pre-trial motion to sever and this 

was what actually occurred (R 1740-1742). 

In the prosecution's case, the only witness who 

identified Respondent was Pamela Lowe. She testified that 

Marino committed all the violent acts involved, forced her 

to perform oral sex on both men, beat her, and threw her 

in the sea (R 614-615). She testifed that Respondent 

was present during these activities, but she was only 

certain that he was the passive recipient of oral sex (R 614-615, 

673-674,714,743-744). None of the other prosecution witnesses 

identified Respondent. 

The co-defendant's entire defense was to admit that 

he was present, but to claim that Ms. Lowe was mistaken 

and that Respondent was the aggressor. He pursued this line 

of defense throughout his questions, cross-examination, 

and testimony. Marino took the stand and admitted his pres­

ence at the scene but accused Respondent of all the aggressive 

acts (R 1264-1421)~ Marino also called Brett Knesz, who 

claimed that Respondent had admitted to him that he was the 

aggressor in this incident (R 1140-1215). Marino was the 

only eyewitness who claimed that Respondent was the aggressor 

in this offense. Knesz was the only witness who claimed 

that Respondent had admitted being the aggressor. Thus, 

it is clear that the most damaging witnesses against 

Respondent were not those called by the prosecution, but 
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f.~ ~irc; I I I" 
".r,. .. ,_,~, ,,' 

THE TRIALC;Ol1:RT ,ERRED.,IN' 
. DE!i¥'INGtRESPONDENT" A ~()W'!!. 

TINUANCEf' i'aus DENY-IWG HIM 
THE EFFECT'TVE' As'sfSTA,NCE OF 
COUNSEL •. 

This issue invo'lved. the trial court's denial of 

Respondent's motion for continuance in order to allow him 

adequate time to prepare for trial. 

A criminal defendant has the right toa fair trial 

and is entitled to a sufficient time to prepare for trial. 

~. Johnson v. State, 113 Fla. 193,151 So. 383 (1933) i. 

Lowe v. State, 95 Fla. 81,116 So. 240 (1928). Thus, although 

it is generally said that the granting of a continuance is 

in the discretion of the trial court .•• 

"Contrariwise, a myopic insistence 
upon expeditiousness in the face of 
justifiable request for delay can 
render the right to defend with counsel 
an empty formality. It Ungar v. Sarafite, 
376 U.S. 575,590 (1964). 

The securing of testimony beneificial to the accused 

has long been recognized in Florida as essential to the 

preserttation of a proper defense. 

"rA fair and impartial trial] contem­
plates ••• compulsory attendance of witnesses, 
if need be, and a reasonable time in the 
light of all the prevailing circumstances 
to investigate, properly prepare, and 
present [aJ defense. When less than this 
is given, the spirit and purpose of the 
law is defeated. n Christie v. State, 94 
Fla. 469,114 So. 450,451 (1927). 

This Honorable Court granted a new trial, holding that it was 

error for the trial court to deny the motion for continuance. 
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See also, Ziegler v. State, 95 Fla. 108,116 So. 241 (1928). 

In Scott v. State, 101 Fla. 250, 134 So. 50 (1931), this 

Honorable Court, in granting a new trial, recognized that: 

IrWhen the defendant ..• asks for a 
reasonable time in which to prepare 
his defense the time should be granted 
unless there is a showing to the con­
trary." 134 So. at 51-52. 

More recently, in Valle v. State, 394So.2dl004 :(F1a.198l) 

this Honorable Court held that it was reversible error 

to force a defendant to trial only twenty-four days after 

arraignment when he had been unable to depose several wit­

nesses. 

Respondent was arraigned on August 31, 1981, and 

was charged with kidnapping, sexual battery, and attempted 

first degree murder (R 13-16). Respondent filed a written 

motion for continuance on September 21,1981 (R 1718-1722). 

This motion was denied on September 24, 1981 (R 18-20) • 

Respondent orally renewed his motion on September 28, 1981; 

the original trial date (R 22-68). The trial judge initially 

refused to continue the case and then continued it until 

October 5, 1981, due to the unavailability of the prosecution's 

key witness(R 22-68). Respondent filed a written motion 
" 

for continuance on OctobeF'5,-~98l (R 1748-1861). Respon­
" , 

dent had taken thirteen',d~po§'ftions during the intervening 
....~ " ~ .';;' . " : ';";'1' 

week (R 1 749) ~ Df" . Murr,ayj who:' ~ad· ~xamined the victim, 
, I~~,'" --.;,;;:.. ,..~~ -2,,' ;,., ~. 

and Brett Kn~f1z,., a',k~y a?verse"witnesp h~d failed to 

appear for d~po~lt:i6ns (Rc:1749"'!7
1

Sor'.,·' On October 2, 1981, 

.C -:f3­
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he received the name of eleven witnesses who would allegedly 

attack the credibility of a defense witness, Vicki English 

(R 1749). He also receiv~d the report of the Sexual 

Assault Center on October 2 (R 1749-1750). He discovered 

the names of ten potential witnesses, who, he had been unable 

to speak to during the previous week (R 1750), He orally 

argued this motion and it was denied (R 69-7,9). 

Respondent was severely prejudiced by his inadequate 

preparation. He raised the problem,.during voir dire, of 

the late listing of the eleven witnesses who would attack 

Vicki English's credibility (R 226-227), Respondent failed 

to make an opening statement because he was unprepared (R 516). 

He also received a list of four more witnesses from the 

co-defendant during trial (R 517-518). Respondent was also 

unable to put Vicki English on the stand because he was 

unable to depose the eleven witnesses who would allegedly 

attack her credibility (R 1422-1428). He stated that he 

had taken two depositions during trial and seventeen others 

in ~he seventy-two hours prior to trial (R 1427). Thus, 

Respondent was clearly prejudiced by the failure to grant 

a continuance. 

In the present case, as in Valle, supra, Respondent 

was denied the effective aStSistance of counsel by the trial 

court's failure to granta.con~inuance. Respondent was 
"V; 

charged with three f'el..drt.:ies pl.llli,.sp.able by life imprisonment, 
". ~ :'i1t~ '~'" ,l .'>,.~" ";',~.''''' .c-,. r ,': _ .; 

and was forced to trial thirty-five days after arraignment, 

,~' .' 11 '" .... 
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when he had been unable to depose numerous key witnesses. 

Several witnesses had been only listed in the last three 

days before trial. Respondent was seriously prejudiced by 

the lack of time to prepare. Thus, the trial court erred 

in denying Respondent a continuance and thereby denied 

him the effective assistance of counsel • 

.., 

"._'l 

..', 

... r, .•; 

._,tF­
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CONCLUSION 

-. Based upon the foregoing argument, Respondent 

requests that this Honorable Court dismiss the Petition for 

Discretiona'ry Review or grant other relief as appropriate. 

Respectfully submitted, 

RICHARD L. JORANDBY 
Public Defender 
15th Judic~a1 Circuit of Florida 
224 Datura Street/11th Floor 
W~~t Palm BeaCh, Florida 33401 

, (305) 837-3488 

CERTIFICATE OF,SERVICE 
,.+. ",~ ,',.11/ 4· 

-'k". " -: ," .~ c: ,{. ':' ~ \( .~~, -' :,~.' 

I HEREBY CERTIFY' that;. athre copy of Respondeht' s 
- ,~~' 

Brief on the Merits, supr,arrie 80urt Case No. 64,043, has 
, , . 

been furnished to the Offica~of the Assistant Attorney 

General, J~lES MC LANE, 111 Georgia Avenue, West Palm Beach, 

Florida, this !J,Q Uday of January, 1984, by Courier. 

Of Counsel. 
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were those called by his. cc!>-{ii=fendan:t. 
'.; f ,: ..,~.,' ',,~;,. _:,"'~'_,"/'{_.o ~--_.f,r ~i,> 

In the pres~t·cas:e.pa$MinCrum,supra,Respondent
.',:,: ,-' , .. - '~ 

was severely prejudiced by the failure to sever. This case 

clearly meets the t~st laid'obt inC}:'awford, supra. Clearly, 

the defenses were Ilirreconcilable and mutually exclusive. 1I 

581 F.2d at 491. Precisely the evil feared in ~, supra, 

and Rowe, supra, occurred here. Respondent had lito stand 

trial before two accusers, the state and his codefendant." 

398 So.2d at 811-8121 404 So.2d 1176. 

Thus, the failure to grant Appellant's motion to 

sever was severely prejudicial. It changed the whole 

character of the trial and of Respondent's defense (R 1434­

1435). Therefore, Respondent's conviction should be reversed 

for a new trial. 

,.. -.~ 


