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a manifestation of strong public policy

is present." Suntogs of Miami, Inc. wv.

Burroughs Corp., 433 So.2d 581 ( Fla. 3d
DCA 1983) at 584.

Petitioner herein has presented many strong public policy
arguments for the upholding of a choice of law provision in a
statute of limitations setting. Petitioner cannot honestly
enumerate any public policy considerations that should be used
in favor of declaring void the free choice of the contracting
parties.

The right to shorten the statute of limitations is
discussed in the RESTATEMENT (SECOND) OF CONFLICT OF LAWS. The
pertinent provisions are as follows:

§142 - Statute of Limitations of forum.

(1) An action will not be maintained if it is

barred by the statute of limitations of
the forum, including a provision borrow-
ing that statute of limitations of another
state.

(2) An action will be maintained if it is not
barred by the statute of limitations of the
forum, even though it would be barred by the
statute of limitations of another state,
except as stated in §143.

Comment C - Contractual provisions.

The validity of a contractual provision
iimiting the time in which an action may be
brought under the contract is determined by

The law selected by application of the rules
o §§187-188 (emphasis added).

§186 - Law of the State chosen by the parties.

(1) The law of the state chosen by the parties
to govern their contractual rights and duties

-17-

GILBRIDE, HELLER & BROWN, P. A., ATTORNEYS AT LAW, ONE BISCAYNE TOWER, SUITE 1946, MIAMI, FLA. 33131 + TEL. (305} 358-3580



will be applied if the particular issue is
one which the parties could have resolved
by an explicit provision in their agree-
ment directed to that issue.

(2) The law of the state chosen by the parties
to govern their contractual rights and
duties will be applied, even if the par-
ticular issue is one which the parties could
not have resolved by an explicit provision
in their agreement directed to that issue,
unless either

(a) the chosen state has no substantial
relationship to the parties or their
transaction and there is no other
reasonable basis for the parties'
choice, or

(b) Application of the law of the chosen
state would be contrary to a funda-
mental policy of a state which has a
materially greater interest than the
chosen state in the determination
of the particular issue and which,
under the rule of §188,would be the
State of the applicable law in the
absence of an effective choice of
law by the parties.

(3) In the absence of a contrary indication of
intention, the reference is to the local law
of the state of the chosen law. (emphasis
added) .
Suntogs is an entity that ships to practically every
state in the Union and many foreign countries. It is not a
simple individual consumer. As a seller of its goods to such
a wide marketplace, Suntogs itself should be interested in
commercial stability and commercial comity.

It is clear that more and more rights are being given

to contracting parties in a commercial setting to determine
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their ultimate destiny and provide certainty and predictability
in their dealings. What possible 'fundamental' substantial
or strong public policy of this state should be invoked to de-
prive the parties of their expections? It is respectfully sub-
mitted that no such inherent and significant policy exists.

F. Statutory construction and public
policy.

Prior to 1974, §95.03 Florida Statutes (Comp. Gen. Laws

1927, §4651)stated that all contracts attempting to lower the
statute of limitations of the State of Florida "are hereby
declared to be contrary to the public policy of this state, and
to be illegal and void." The present §95.03 Florida Statute
(1982) omitted all references to the illegality of the provis-
ions and the declaration that said provisions are against the
public policy of the State of Florida.
This court has recently held that:

The legislature is presumed to be aware

of existing law in the judicial construction

of former laws on the subject of its enact-

ments. Foley v. State, 57 S0.2d 179 (Fla.

1951),..[I]1t is also presumed that when the

legislature amends a statute, it intends to

accord the statute a meaning different from

that accorded before the amendment. Reino
v. State, 352 So.2d 853 (Fla. 1977).

Seddon v. Harpster, 403 So.2d 409 (Fla.198l)at411; See,

also State v. Hart, 372 So.2d 174 (Fla. 24 DCA 1979)rKellz V.

Retail Liquor Dealers Assocation of Dade County, 126 So.2d 299

(Fla. 34 DCA 1961)

This court expounded on the proposition in Carlisle v.

Game and Freshwater Fish Commission, 354 So.2d4 362 (Fla. 1977):
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Inference and implication cannot be sub-
stituted for clear expression. Dudley v.
Harrison, McCready & Co., 127 Fla. 687,

173 so. 820 (1937)...%# The change [in the
statute] clearly evidences an intention

on the part of the legislature not to waive
the common law privilege in the 1975 statute.
In Arnold v.Sh ert, 217 So.2d 116 (Fla.
1968) this Court stated:

The rule of construction, instead is

to assume that the legislature by the
amendment intended it to serve a useful
purpose. Sharer v. Hotel Corp. of
America, 144 So.2d 813, 817 (Fla. 1962);
Webb v. Hill, 75 So.2d4 596, 603 (Fla.
1954) . Likewise when a statute is amend-
ed, it is presum%d that the legislature
intended it to have a meaning different
from that accorded to it before the amend-
ment. (at 119).

This principle is summarized at 30 Fla. Jur.
Statutes 97:

‘WIn making material changes in the language
of a statute, the legislature is presumed

to have intended some objective or altera-
tion of the law, unless the contrary is
clear from all enactments on the subject.
The Gburts should give appropriate effect

to the amendment. The omission of a word in
the amendment to the statute will be assumed
to be intentional. And, where it is apparent
\'that substantial portions of a statute have
zbeen omitted by process of amendment, the
icourts have no express or implied authority
\to supply omissions that are material and
'substantive, and not merely clerical and
—inconsequential.

Carlisle at 364-465 (emphasis added).

Even if the language of the predecessor statute found
its way into the existing statute, it is clear from the prev-
ious arguments that lowering a statute of limitations via a

valid choice of law provision still is not against the strong
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and fundamental public policy of the State of Florida. The
omission of the public policy phrase, however, only bolsters
Petitioner's argument that no such strong public policy

exists.
II.

THE THIRD DISTRICT COURT OF APPEAL
ERRED BY MISINTERPRETING THE MEANING
OF §95.03 IN THAT A READING OF SAID
STATUTE IN PARI MATERIA WITH FLORIDA
STATUTE 671.105 ALLOWS THE APPLICATION
OF MICHIGAN LAW TO CREATE A SHORTENING
OF THE 'APPLICABLE STATUTE OF LIMI-
TATIONS'.

It is axiomatic that each Florida statute does not stand
alone and the applicable statues must be considered together
in order to give the entire statutory scheme a reasonable field

of operation. See, State v. Williams, 343 So.2d4 35 (Fla. 1977);

Sharer v. Hotel Corp. of America, 144 So.2d 813 (Fla. 1962);

State Ex Rel Florida Jai Alai, Inc. v. State Racing Commission,

112 So.2d 825 (Fla. 1959); Taylor v. Payne, 17 So.2d 615 (Fla.

1944); Guaranty Trust Life Insurance Company V. Fundora, 343 So.

2d 71 (Fla. 3d DCA 1977); Woodley Lane, Inc. v. Truly Nolen,

147 So.2d 569 (Fla.2d DCA 1962).
Section 95.03, Florida Statutes (1982) reads as follows:
§95.03 Contract shortening time.

Any provision in a contract fixing the
period of time within which an action
arising out of the contract may be be-
gun at a time less than that provided

by the applicable statute of limitations
is void. (emphasis added).

This statutory section previously read:
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§95.03 Stipulation in Contract Shortening
Period of Limitation Illegal. ‘

All provisions and stipulations contained
in any contract whatever entered into
after May 26, 1913 fixing the period of
time in which a suit may be instituted
under any such contract, or upon any
matter growing out of the provisions of
any such contract, at a period of time
less than that provided by the Statute of
Limitations of this state are hereby
declared to be contrary to the public
policy of this state, and to be illegal
and void. No court in this state shall
give effect to any provision or stipula-
tion of the character mentioned in this
section. (emphasis added).

The Florida choice of law provision provides as follows:

§671.105 Territorial Application of the
Code; Parties Power to Choose Applicable
Law.

(1) Except as provided hereafter in
this section,where a transaction
bears a reasonable relation to this
state and also to another state or
nation, the parties may agree that
the law either of this state or of
such other state or nation shall
govern their rights and duties.
Failing such agreement this code
applies to transactions bearing an
appropriate relation to this state.

It is presumed that the legislature will not create any
useless and non-functional legislation and that even where there
appears to be an apparent conflict, the laws must be construed
to give each statute a reasonable field of operation. See,

State in re School Board of Martin County v. Department of Edu-

cation, 317 So.2d 68 (Fla. 1975); State v. Nourse, 340 So.2d4
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966 (Fla. 3d DCA 1976).

Not only did the legislature remove the "public policy"
verbiage from §95.03 Florida Statutes (1982), but it made a more
significant change. Previously any attempt to lower the statute
of limitations by contract "of this state" was void. In the new
statute such a provision would be void only if it fixed the time
less than provided for by the "applicable statute of limitations"
which is that of the State of Michigan.

Section 671.105 Florida Statutes (Supp. 1983) permits
contracting parties to choose a foreign law. Pursuant to the
Burroughs-Suntogs contract the parties chose Michigan law and
chose the Michigan limitations period which permits the parties
to agree to aperiod as low as one year.

We are no longer dealing with a contractual provision
providing a lower time period than permitted by a statute of
limitation"of this state". Rather, the guestion to be answered
is does the contractual provision lower the statute of limita-

tion to a time less than provided for by the "applicable

statute of limitations" which is that of Michigan. Tne answer

is clearly "no". §671.105, Florida Statutes (1983) must be

read in conjunction with §95.03 Florida Statutes (1982). The
effect of viewing the statutes in pari materia would result in

a finding that the contractual provisions herein lowering the
statute of limitations to two years indeed did not fix the per-
iod within which the action could be brought for a time less than

that provided by the applicable statute of limitations (Mich-
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igan -- one year).

The reasoning is not only logical, but necessarily
mandated by the legislature's explicit proviso permitting the
parties to choose the law of another state that has a reason-
able relationship to the transaction.

Moreover, this interpretation would have no effect on
any suit brought in the State of Florida that did not have a
choice of law provision since the "applicable statute of limi-
tations" would, in all likelihood, be that of the forum state.

It would have been extremely simple for the legislature
to reword §95.03 to provide as follows:

Any provision in a contract fixing the
period of time within which an action aris-
ing out of the contract may be begun at a
time less than that provided by the statute
of limitations of this state is void.

The legislature failed to word the statute in such a
fashion and it must be presumed that there was a meaningful
reason for the change to the present status.

Section 671.105, Florida Statutes (Supp. 1983) and §95.03
Florida Statutes (1982) can be read in perfect harmony when view-
ed in the light stated above. To interpret " applicable statute
of limitations" so as to refer only to a Florida statute, fails
to take into account the clear change in language and the harmon-

ious interaction of said statute with §671.105 Florida Statutes

(Supp. 1983).
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IIT.

SUNTOGS' CLAIM FOR NEGLIGENT BREACH OF
CONTRACT IS ALSO GOVERNED BY THE TWO
YEAR LIMITATION PERIOD IN THE CONTRACT.

As can readily be seen by a simple review of Suntogs'
Amended Complaint, its claim for negligence against Burroughs
simply alleges that Burroughs breached its obligation by perform-
ing the acts required under the contract in a negligent fashion
(A. The pertinent contractual provision states that:

"No action arising out of any claimed
breach of the agreements or obligations
under the agreements may be brought by
either party more than two years after
the cause of action has accrued."”

Negligent breach of the contract is an "action arising
out of ... obligations under the agreements" and as such the con-
tract requires this action to have been brought within the two
year period specified therein. Michigan law recognizes that
negligent breach of a contract causing economic injury is

clearly governed by the Michigan contractual statute of limita-

tions. See, Schemburn v. Lerner & Associates, Inc., 177 N.W.2d

699 (Mich. Ct. App. 1970).

Inasmuch as the negligence alleged in the Amended Com-
plaint is simply a failure to perform the contract prudently,
it is clearly an obligation arising out of the agreement and
pursuant to the limitations provision in the contract and applic-
able Michigan statute, said claim is barred because it was not

brought within the two year period.
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CONCLUSION

It is clear that no strong public policy exists in the
State of Florida which would prevent two commercial entities
from contracting to lower the statute of limitations when
choosing the law of a state other than Florida that has a
reasonable relationship with the transaction.

There appear to be'many public policy reasons to en-
force such a provision. These reasons include the fact that
statutes of limitation are fraught with exceptions, are ex-
tremely flexible, do not have the effect of invalidating con-
tracts, and are creatures entirely of statutory regulation.
Moreover, the good faith intention of the parties must be up-
held in order to assure certainty, predictability, convenience,
commercial stability and comity. There are no strong public
policy reasons to void such a choice of law provision.

In addition, a reading of §95.03, Florida Statutes
(1982) and §671.105, Florida Statutes (Supp. 1983) in pari
materia permit the choice of the Michigan Statute of Limita-
tions.

The decision of the District Court of Appeal, Third
District should be quashed and the Summary Judgment previously

entered by the trial court should be reinstated.
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Respectfully submitted,

GILBRIDE, HELLER & BROWN, P.A.
Attorneys for Retitioner
One Biscayne ToyWer, Suite 1946

Miami| F]
/ 7L»~——”’//'
Layrence Ry Aeler

By
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FL 33130, Attorney for Silton Data, Inc.; Weintrub, Weintraub
& Seiden, Attorneys for Respondent, 2250 S. W. 3rd Avenue,
Miami, FL 33139, and Hoffman & Hertzig, P.A., Attorneys for

ables, FL 33134.

Respondent, 250 Catalonia Avenue, Coral

Lawrence R. Heller
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