IN THE FLORIDA SUPREME COURT

TRA MARTIN AMAZON,

Appellant,
v. CASE NO. 64,117
STATE OF FLORIDA, P I L 'F D
L
Appellee. SID J. WHITE
JUN 18 1984

CLERKn SUPRENE LUURT

BRIEF OF APPELLEE By

JIM SMITH
ATTORNEY GENERAL

JAMES H. DYSART
Assistant Attorney General
1313 Tampa Street, Suite 804
Park Trammell Building
Tampa, Florida 33602
(813) 272-2670

Counsel for Appellee

/ech







c
WHETHER THE TRIAL COURT ERRED IN
FINDING AS AN AGGRAVATING CIRCUM-
STANCE THAT THE HOMICIDES WERE
COMMITTED TO AVOID OR PREVENT
ARREST.

The record in this case shows that appellant told Detective
Herbein that he stabbed Joy and Jennifer Chapin because they
could identify him. Herbein's testimony was not severely im-
peached as claimed by appellant. The statement was made to
Herbein before Amazon's typewritten or tape recorded statements
were taken. Appellant also told Detective Earling that he
didn't think he could be identified until the light went on.

Once the light went on, there was no doubt that appellant
would have been identified by his neighbors, the Chapins.

With Jennifer Chapin on the phone calling for help, appellant
knew he had to eliminate Jennifer and Joy Chapin as witnesses.

There is also reason to believe that appellant entered
the Chapin residence to commit a burglary and a rape, and
that he took the knife and rope into the residence to elimi-

nate the witnesses.

In Elledge v. State, 408 So.2d 1021 (Fla. 1981), the

Court found that murder was committed to avoid arrest when
the defendant confessed that the victim threatened to call the

police. In Ross v. State, 386 So.2d 1191 (Fla. 1980), the

Court found the same aggravating circumstance when the vic-

tim's phone was pulled from the wall. In Hitchcock v. State,
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413 So.2d 741 (Fla. 1982) it was held that murder was com-
mitted to avoid arrest when the defendant's thirteen-year-old
stepdaughter said she was going to tell her mother she was

hurt. In Adams v. State, 412 So.2d 850 (Fla. 1982), evidence

that the eight-year-old victim knew the defendant and could
have identified him was sufficient for the Court to find the
same aggravating circumstance. All of these cases point to
the correctness of the trial court's finding in the instant

case that appellant killed to avoid arrest.
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D
WHETHER THE TRIAL COURT ERRED IN
FINDING AS AN AGGRAVATING CIRCUM-
STANCE THAT THE HOMICIDES WERE
PREMEDITATED.

The trial court found that the Chapin murders were premed-
itated. However, the court did not find premediation to be an
aggravating circumstance. The court found only the four
following aggravating factors: (1) the capital felony was
committed while the defendant was engaged in the commission of
burglary, sexual battery, and kidnapping, (2) the capital
felony was committed for the purpose of avoiding or preventing
a lawful arrest, (3) the capital felony was committed for
pecuniary gain, (4) the capital felony was especially heinous,
atrocious, or cruel. (See R 495, A5) The court set forth its
findings as to premediation solely for the purpose of justi-
fying the sentences for burglary and sexual battery it imposed
on December 8, 1982. The sentences would have been improper
had the burglary and sexual battery been found to be underlying
felonies supporting a felony murder conviction.

The court's findings as to premeditation were clearly
supported by the evidence. This Court said in Buford v.

State, 403 So.2d 943 (Fla. 1981) (citations omitted):
If the evidence shows that the accused had
ample time to form a purpose to kill the
deceased and for the mind of the killer to
become fully conscious of his own design,
it will be deemed sufficient in point of
time in which to enable the killer to form

a premeditated design to kill. Where a
person strikes another with a deadly weapon
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and inflicts a mortal wound, the very act
of striking such person with such weapon
in such manner is sufficient to warrant

a jury in finding that the person
striking the blow intended the result
which followed.

In Sireci v. State, 399 So.2d 964 (Fla. 1981) the Court said

(citations omitted):
Premeditation does not have to be com-
templated for any particular period of
time before the act, and may occur a
moment before the act. Evidence from
which premeditation may be inferred in-
cludes such matters as the nature of
the weapon used, the presence or absence
of adequate provocation, previous diffi-
culties between the parties, the manner
in which the homicide was committed and
the nature of the wounds inflicted.

The fact that appellant saw a light go on and

thought he could be identified, stabbed Joy Chapin and then
ran upstairs and stabbed Jennifer Chapin sixteen or more
times while she tried to call for help, and then came back
downstairs and stabbed Joy Chapin several more times to
finish her off, is certainly sufficient evidence of premedi-
tation. There was no provocation. Appellant had more than
ample time to form a purpose to kill and for his mind to
become fully conscious of his own design. By his own state-
ment he killed the Chapins because they could identify him.
The manner in which the homicides were committed and the
nature of the wounds inflicted were ample evidence of premed-

itation. Compare Hernandez v. State, 273 So.2d 130 (Fla. lst

DCA 1973), in which evidence that the defendant stabbed the
victim 14 times in the back was held to be sufficient evidence

of premeditation.
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E
WHETHER THE TRIAL COURT ERRED IN
FAILING TO FIND AS MITIGATING
CIRCUMSTANCES THAT AMAZON SUFFERED
FROM AN EXTREME MENTAL OR EMOTIONAL
DISTURBANCE AND THAT HIS CAPACITY
TO APPRECIATE THE CRIMINALITY OF
HIS CONDUCT OR TO CONFORM HIS BE-
HAVIOR TO THE REQUIREMENTS OF LAW
WAS SUBSTANTIALLY IMPAIRED.

Other than appellant's self-serving statements that he
consumed LSD and other drugs prior to committing the murders,
there was no evidence that he was under the influence of any
drug at that time. Dr. Merin's testimony was predicated on
the assumption that appellant consumed a variety of drugs
prior to the murders which heightened his personality dis-
orders. But the evidence in the case, including the blood
and urine analyses, Amazon's statements to a nurse and a
doctor that he had not consumed drugs for several days prior
to the murders, Amazon's testimony that he was not treated for
drug withdrawal at the jail, the physical control and agility
that would have been required to remove the screen from the
upstairs window and enter the window, appellant's behavior
after the murders, all showed that appellant'’'s mental or
emotional problems were not heightened by drug consumption.

Dr. Merin testified:

During the hours preceding the crime, his
thinking had become impaired as a conse-

quence of his use of alcohol and a
variety of drugs. The drugs included LSD,
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Valium and Dexedrine at a minimum. The
LSD particularly created a vagueness of
brain responsiveness which interferred
with the normal processing of rapidly
changing conditions and intense emotions.
The LSD and the alcohol greatly exagge-
rated and magnified an existing dis-
turbed condition in active process. The
drugs and so on did not create a new con-
dition. I might add here that each of
these things, the drugs by themselves,
the alcohol by themselves, his past his-
tory by itself, all of these things, none
of these things in and of themselves
could produce this....(R 2311)

Dr. Merin also testified (Mr. Meisner questioning):

Q. ...assume for the moment that this
jury is convinced and has been shown by
scientific proof that there was no LSD as
the Defendant says, that there was no
Valium, that there was no Dexedrine ele-
ment in his activities prior to the time
of the burglary, the rape and the murders,
and that just... leaves remaining six
drinks, ...would that cause you to change
your opinion regarding his ability to form
intent?

A. I think so. Absent those things. Of

course, I had operated on the basis of the

presence of those items.... Absent those

things the probabilities are very great

that we wouldn't have seen the same sort

of thing.
Dr. Merin also said that if the evidence in the case was that
appellant carried a knife with him into the Chapins' home,
that Mrs. Chapin was assaulted with the knife (a knife prick
in the neck, one in the rear end, and one on each breast),
that appellant brought rope into the house and tied Mrs.
Chapin's wrists with the rope, then his opinion would be

different and he ''probably wouldn't be here right now."

(R 2347-2350)
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Dr. Merin described appellant as of higher than average
intelligence and said that he ''certainly understood what was
occurring [the night of the murders]."” He found that
appellant "was in good contact with reality. He was not
delusional. He had no hallucination. There was nothing
wrong with his cognition, the manner in which he was capable
of thinking." (R 2296, 2353-2354) "Ira Amazon did know right
from wrong at the time of the crime. Further, Ira Amazon
was capable of developing an intent so long as it is under-
stood that this intent formulated just moments before he
committed the homicides." (R 2302-2303) Merin also admitted
that appellant could be a compulsive liar. (R 2353-2354)

The trial judge was certainly justified in rejecting Dr.
Merin's conclusions as to appellant's heightened emotional
disturbance supposedly caused by drugs. The judge was also
justified in finding that '"although there was some evidence
of a personality defect in Amazon and some possibility of an
impaired capacity to appreciate the criminality of his con-
duct or to conform his conduct to the requirements of law,

such capacity was not substantially impaired." (R 492) (A2)

Dr. Merin's testimony simply was not very compelling. He
consulted with no one except appellant, appellant's mother,
and appellant's lawyer. (R 2341-2342) He based his con-
clusions on the self-serving statements of appellant and his

supporters.
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He admitted that his conclusions would be different if the
facts of the crime were different than he understood them to
be.

In Smith v. State, 407 So.2d 894 (Fla. 1981) this Court

said:

[T]he decision of whether a particular
mitigating circumstance in sentencing
is proven and the weight to be given it
rest with the judge and jury.

% % *

...The trial court here did not ignore
every aspect of the medical testimony
regarding the appellant; rather, it
found that the medical testimony simply
did not compel application of a miti-
gating factor in sentencing. Unlike the
court in Huckaby, the trial court did not
improperly refuse to recognize certain
mitigating circumstances; rather it con-
sidered the evidence presented regarding
the defendant's mental state and then
made its decision, which we are not to
disturb unless absolutely required to do
so.

This Court is not warranted to disturb the trial court's
findings in the instant case. There is nothing in the record
to indicate that the court's conclusions or the methods
followed in reaching them were improper. It was within the
trial judge's province to grant Dr. Merin's testimony little

or no weight. Johnson v. State, 442 So.2d 185 (Fla. 1983)
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F
WHETHER THE TRIAL COURT ERRED IN
FAILING TO FIND AMAZON'S AGE AS
A MITIGATING CIRCUMSTANCE.

In Songer v. State, 322 So.2d 481 (Fla. 1975), this

Court said, "...today one is considered an adult responsible
for one's own conduct at the age of 18 years.'" The trial court

in Peek v. State, 395 So.2d 492 (Fla. 1980), rejected the

defendant's age (19) as being a mitigating factor. In up-
holding the trial court, this Court stated, ''There is no per
se rule which pinpoints a particular age as an automatic
factor in mitigation. The propriety of a finding with respect
to this circumstance depends upon the evidence adduced at
trial and at the sentencing hearing."

In the present case, the trial judge expressly considered
but rejected appellant's age as a mitigating factor. The

record supports his finding.
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G
WHETHER THE TRIAL COURT ERRED IN
FINDING THAT AMAZON HAD WAIVED
THE CONSIDERATION OF NONSTATUTORY
MITIGATING CIRCUMSTANCES AND IN
FAILING TO CONSIDER AND WEIGH v
EVIDENCE OF NONSTATUTORY MITIGA-
TING CIRCUMSTANCES.

As to this issue, appellant has obviously and ridiculously
twisted the trial judge's words in claiming that the judge did
not consider nonstatutory mitigating circumstances because of
the defense waiver of a PSI. The judge specifically stated
that '"throughout both the guilt phase and the sentencing phase
of the trial, the Court listened intently for evidence of any
nature or kind which could be a mitigating factor whether it
was a statutorily enumerated mitigating circumstance or a non-
statutory mitigating circumstance." (R 494-495) (A 4-5)

Appellant's arguments concerning additional mitigating cir-

cumstances are totally without merit.
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ISSUE VII.

WHETHER THE TRIAL COURT ERRED IN
SENTENCING AMAZON TO DEATH OVER
THE JURY'S RECOMMENDATION OF
LIFE IMPRISONMENT.
Although the advisory recommendation of the jury is to
be accorded great weight, the ultimate decision on whether
the death penalty should be imposed rests with the trial

judge. White v. State, 403 So.2d 331 (Fla. 1981). Death is

presumed to be the proper penalty when one or more aggrava-
ting circumstances are found unless they are outweighed by

one or more mitigating circumstances. State v. Dixon, 283

So.2d 1 (Fla. 1973). 1In this case, the trial court properly
found four aggravating and no mitigating circumstances under
the death statute. The only colorable mitigating circum-
stances were appellant's age and emotional immaturity. These
factors, however, do not outweigh the enormity of the aggra-
vating facts.

In Brown v. Wainwright, 392 So.2d 1327, 1331 (Fla. 1981),

cert. denied, _U.S. , 102 S.Ct. 542, 70 L.Ed.2d 407 (1981),

this Court said:

Neither of our sentence review functions,
it will be noted, involves weighing or
reevaluating the evidence adduced to
establish aggravating and mitigating cir-
cumstances. Our sole concern on eviden-
tiary matters is to determine whether
there was sufficient competent evidence
in the record from which the judge and
jury could properly find the presence of
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appropriate aggravating or mitigating
circumstances. If the findings of
aggravating and mitigating circum-
stances are so supported, if the jury's
recommendation was not unreasonably
rejected, and if the death sentence is
not disproportionate to others properly
sustainable under the statute, the
trial court's sentence must be sustained
even though, had we been triers and
weighers of fact, we might have reached
a different result in an independent
evaluation.

In this case, the trial judge was not unreasonable in
rejecting the jury's recommendation. Either the jury was pre-
disposed to vote against the death penalty or it gave exces-
sive weight to one or more of the following factors:

(1) appellant's age (2) Dr. Merin's testimony, (3)sympathy
for appellant's family. The trial judge was not unreasonable
in failing to give great weight to any of those factors. The
more experienced judge was better able to give appropriate
weight to the aggravating and mitigating circumstances. The
aggravating circumstances in this case vastly outweighed any
mitigating circumstances. The judge exercised a reasoned
judgment in rejecting the jury's recommendation and in sen-
tencing Amazon to death. The sentence should therefore be

affirmed.
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- ISSUE VIITI.

WHETHER THE TRIAL COURT ERRED IN
IMPOSING DEATH SENTENCE UPON
AMAZON AFTER THE JURY RECOMMENDED
LIFE IMPRISONMENT BECAUSE SUCH A
SENTENCE PLACED AMAZON IN DOUBLE
JEOPARDY, VIOLATED HIS RIGHT TO
DUE PROCESS, AND CONSTITUTES CRUEL
AND UNUSUAL PUNISHMENT.

This Court has previously decided against the arguments

appellant makes as to this issue. Douglas v. State, 373

So.2d 895 (Fla. 1979); Spaziano v. State, 433 So.2d 508 (Fla.

1983). The doctrine of stare decisis should therefore be

applied here.
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CONCLUSION

Based on the foregoing facts, arguments and authorities,
the judgments and sentences imposed by the trial court should
be affirmed.

Respectfully submitted,
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